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INTRODUCTION

The California Constitution mandates that the Commission on Judicial Performance investi­
gate allegations of judicial misconduct and, if warranted by the facts, take disciplinary action, 
Fulfilling this mandate is crucially important to the preservation of public confidence in the State's 
judiciary and in the system of justice itself. It is no exaggeration to say that if public confidence in 
the judiciary erodes, the rule of law itself, an essential element of our democratic system, is threat­
ened.

1997 marked the first full year of the Commission's operations under its new procedural rules, 
adopted under authority conferred by Proposition 190 which took effect in March 1995. The Com­
mission concluded its work on the last "pre-Prop 190" cases, and all formal proceedings in 1997 
were open to the public.

In 1997 ,1 was honored to be selected by my fellow commissioners to succeed Justice William 
A, Masterson as the chairperson of the Commission. Justice Masterson chaired the Commission 
during a critical time in its 37-year history -  the period immediately following the passage of 
Proposition 190 which profoundly altered the authority and composition of the Commission. The 
people of our State owe a debt of gratitude to Justice Masterson for ensuring a smooth, steady 
transition into the Commission's post-Prop 190 era.

Finally, readers will note some changes in the 1997 Annual Report. We have added a ten-year 
statistical history of the Commission as well as a chart reflecting the categories of misconduct 
most frequently resulting in discipline or advisory letters in 1997. The Commission invites com­
ments about the format and content of the Annual Report.

As 1998 begins, the Commission continues to make every effort to faithfully adhere to its 
mandate.

Robert C. Bonner 
Chairperson
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Composition of the Commission

Pursuant to California Constitution, article VI, section 8, the Commission is composed of eleven 
members: one justice of a court of appeal, one judge of a superior court, and one judge of a municipal 
court, all appointed by the Supreme Court; two attorneys appointed by the Governor; and six lay 
citizens, two appointed by the Governor, two appointed by the Senate Committee on Rules and two 
appointed by the Speaker of the Assembly. Members are appointed to staggered four-year terms. The 
members do not receive a salary but are reimbursed for expenses relating to Commission business. 
The Commission members elect a chairperson and vice-chairperson annually.

Commission Members - 1997

R obert C. Bonner, Esq. 
Chairperson 

Attorney Member 
Appointed by the Governor 
Term Began: March 1, 1995 

Term Ends: February 28, 1999

(
"21X

m H T
4 *M

H onorable L ois Haight

Judge, Superior Court 
Appointed by the Supreme Court 

Term Began: March 1, 1995 
Term Ends: February 28, 1999

Ms. Ophelia Basgal 
Vice-Chairperson 
Public Member 

Appointed by the Senate 
Committee on Rules 

Term Began: March 1, 1995 
Term Ends: February 28, 1999

H onorable 
Daniel M. Hanlon

Justice, Court of Appeal 
Appointed by 

the Supreme Court 
Term Began: March 1, 1997 

Term Ends: February 28, 2001

Mr . Alan  W. Barcelona  
Public Member 

Appointed by the 
Speaker of the Assembly 

Term Began: July 14, 1997 
Term Ends: February 28, 2001

Photo  N ot 
Available

M s. Eleanor  Johns 
Public Member 

Appointed by the 
Speaker of the Assembly 

Term Began: March 1, 1995 
Term Ends: February 28, 1999
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Commission Members

Patrick  M. Kelly, Esq.
Attorney Member 

Appointed by the Governor 
Term Began: March 1, 1995 
Reappointed: March 1, 1997 

Term Ends: February 28, 2001

Honorable 
Vin cen t  J. M c Graw

Judge, Municipal Court 
Appointed by the Supreme Court 

Term Began: March 1, 1995 
Reappointed: March 1, 1997 

Term Ends: February 28, 2001

Ms. Har r iet  C . Salarno  
Public Member 

Appointed by the Governor 
Term Began: April 28, 1995 

Term Ends: February 28, 1999

D onald E. Vinson, Ph .D.
Public Member 

Appointed by the Governor 
Term Began: March 1, 1997 

Term Ends: February 28, 2001

Ms. Pearl W est 
Public Member 

Appointed by the Senate 
Committee on Rules 

Term Began: March 1, 1995 
Term Ended: February 28, 1997

Outgoing Members

H onorable

W illiam  A. M asterson

Justice, Court of Appeal 
Appointed by the Supreme Court 
Term Ended: February 28, 1997

M r . Christopher J. Felix  
Public Member 

Appointed by the Governor 
Term Ended: February 28, 1997

Mr . David L. M alcolm  
Public Member 

Appointed by the 
Speaker of the Assembly 

Term Ended: February 28, 1997
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Overview of the Complaint Process

I.

T h e  A u t h o r it y  o f  t h e  C o m m issio n  
o n  Ju d ic ia l  Pe r fo r m a n c e

The Commission on Judicial Performance 
is the independent state agency responsible for 
investigating complaints of judicial misconduct 
and judicial incapacity and for disciplining 
judges (pursuant to article VI, section 18 of the 
California Constitution). Its jurisdiction in­
cludes all active California judges. The Com­
mission also has authority to impose certain 
discipline on former judges. The Commission 
does not have authority over court commission­
ers, referees, judges pro tern or private judges. 
In addition to its disciplinary functions, the 
Commission is responsible for handling judges' 
applications for disability retirement.

How M a t t er s  A r e  B r o u g h t  B efo r e  
t h e  C o m m issio n

Anyone may make a complaint to the Com­
mission. Complaints must be in writing. The 
Commission also considers complaints made 
anonymously and matters it learns of in other 
ways, such as through news articles or through 
information received in the course of a Com­
mission investigation.

Ju d ic ia l  M is c o n d u c t

The Commission's authority is limited to 
investigation and discipline of judicial miscon­
duct. Judicial misconduct usually involves con­
duct in conflict with the standards set forth in 
the Code of Judicial Ethics (see Appendix IE). 
Examples of judicial misconduct include intem­
perate courtroom conduct (such as yelling, rude­
ness, or profanity), improper communication

with only one of the parties in a case, failure to 
disqualify in cases in which the judge has or 
appears to have a financial or personal interest 
in the outcome, delay in performing judicial 
duties, and public comment about a pending 
case. Judicial misconduct may involve a judge's 
improper off-the-bench conduct such as driving 
under the influence of alcohol, using court sta­
tionery for personal business, and soliciting 
money from persons other than judges on be­
half of charitable organizations.

W h a t  t h e  C o m m issio n  C a n n o t  D o

The Commission is not an appellate court. 
The Commission cannot change the decision of 
any judge. When a court makes an incorrect 
decision or misapplies the law, the ruling can 
be changed only through appeal by the appro­
priate reviewing court.

The Commission cannot provide individual 
legal assistance or intervene in litigation on be­
half of a party.

R e v ie w  a n d  In v e s t ig a t io n  
o f  C o m p la in t s

A complaint about a judge is reviewed and 
analyzed by the Commission's legal staff. When 
the Commission meets, it decides upon the ac­
tion to take with respect to each complaint.

Many of the complaints considered by the 
Commission do not involve judicial misconduct. 
These cases are closed by the Commission after 
initial review.

When a complaint does state facts which, if 
true and not otherwise explained, would be mis-
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Overview of the Complaint Process
I.

conduct, the Commission orders an investiga­
tion in the matter. Investigations may include 
interviewing witnesses, reviewing court records 
and other documents, and observing the judge 
while court is in session. Unless evidence is 
uncovered which establishes that the complaint 
lacks merit, the judge is asked to comment on 
the allegations.

A c t io n  t h e  C o m m issio n  C a n  T ak e  

C onfidential Dispositions

After an investigation, the Commission has 
several options. If the allegations are found to 
be untrue or unprovable, the Commission may 
close the case without action against the judge. 
If, after an investigation and opportunity for 
comment by the judge, the Commission deter­
mines that improper or 
questionable conduct 
did occur, but it was 
relatively  minor, the 
Commission may issue 
an advisory letter to the 
judge. In an advisory 
letter, the Commission 
will advise caution or 
express disapproval of 
the judge's conduct.

When more serious misconduct is found, the 
Commission may issue a private admonishment. 
Private admonishments are designed in part to 
bring problems to a judge's attention at an early 
stage in the hope that the misconduct will not 
be repeated or escalate. A private admonishment 
consists of a notice sent to the judge containing 
a description of the improper conduct and the 
conclusions reached by the Commission.

Advisory letters and private admonishments 
are confidential and the Commission and its staff 
cannot advise anyone, even the person who 
lodged the complaint, of the nature of the disci­
pline that has been imposed. However, the 
Commission's rules provide that upon comple­
tion of an investigation or proceeding, the per­
son who lodged the complaint will be advised

either that the Commission has closed the mat­
ter or that appropriate corrective action has been 
taken. The California Constitution also provides 
that, upon request of the Governor of any State, 
the President of the United States, or the Com­
mission on Judicial Appointments, the Commis­
sion will provide the requesting authority with 
the text of any private admonishment or advi­
sory letter with respect to judges who are under 
consideration for a judicial appointment.

A description of each advisory letter and pri­
vate admonishment issued in 1997, not includ­
ing identification of the subject judge, is con­
tained in Section IV of this report.

Public Dispositions

In cases involving more serious misconduct, 
the Commission may issue a public adm onish­

ment or a public censure 
for improper jud icial 
conduct. Public admon­
ishments and censures 
are typically issued in 
cases in which the mis­
conduct was serious, 
but was not or is not 
likely to be repeated. 
The nature and impact 
of the misconduct gen­

erally determines the level of discipline. Both 
public admonishments and public censures are 
notices sent to the judge describing the improper 
conduct and stating the findings made by the 
Commission. These notices are also made avail­
able to the press and the general public.

In the most serious cases, typically involv­
ing persistent misconduct, the Commission may 
determine to remove a judge from office follow­
ing a hearing. In cases in which a judge is no 
longer capable of performing judicial duties, the 
Commission may determine to involuntarily  
retire the judge from office following a hearing.

Admonishment, censure, removal and invol­
untary retirement determinations may be ap­
pealed by the judge to the Supreme Court.

Action  the C ommission C an T ake 
(In Increasing Order ol Severity}

Close ii ):snus>;:ilj 
Advisory Letter 

Privatc Admonishm en t 
Public Admonishment 

Public Censure
Removal or Involuntary Retirement
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Overview of the Complaint Process
I.

C o n f id e n t ia l it y

Under the California Constitution and the 
Commission Rules, complaints to the Commis­
sion and the Commission's investigations are 
confidential. The Commission cannot ordi­
narily confirm or deny that a complaint has been 
received or that an investigation is underway. 
Persons contacted by the Commission during an

investigation are advised regarding the confiden­
tiality requirements.

At such time as the Commission orders for­
mal proceedings in a matter, the matter becomes 
public. The charges and all subsequently filed 
documents are made available for public inspec­
tion. Any hearing on the charges is also public.
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Legal Authority and Commission Procedures

II.

L e g a l  A u t h o r it y

Major changes to the structure and author­
ity of California's judicial disciplinary system 
were mandated by Proposition 190, a constitu­
tional amendment approved by the voters, which 
took effect in 1995. The following year, the 
Commission on Judicial Performance adopted a 
new set of procedural rules to conform to those 
changes. In May 1997, the Commission adopted 
revised Policy Declarations.

In 1997, the Supreme Court approved an 
amendment to the Code of Judicial Ethics. The 
code was initially adopted by the Court in 1996, 
pursuant to Proposition 190.

California Constitution, Government Code, 
and Code of Civil Procedure Section 170.9

The Commission on Judicial Performance 
was established by voter referendum in 1960. 
The Commission's authority is set forth in ar­
ticle VI, sections 8, 18 and 18.5 of the California 
Constitution. In 1966, 1976, 1988, and most 
recently in 1994, the Constitution was amended 
to change various aspects of the Commission's 
work. The Commission is also subject to Gov­
ernment Code sections 68701 through 68755. 
Commission disability retirement determina­
tions are governed by Government Code sections 
75060 through 75064. In addition, the Commis­
sion is responsible for enforcement of the restric­
tions on judges' receipt of gifts and honoraria 
set forth in Code of Civil Procedure section 
170.9. These provisions are included in the ap­
pendix. In 1997, the Commission adjusted the 
gift limitation amount of Code of Civil Proce­
dure section 170.9 to $260.

Commission Rules and Policy Declarations

The Commission Rules, rules 101 through 
138, were adopted by the Commission on Octo­
ber 24, 1996, and took effect December 1, 1996.

The Commission's internal procedures are 
further detailed in declarations of existing policy 
issued by the Commission, After a comprehen­
sive review of the Policy Declarations in light 
of changes to the rules and procedures of the 
Commission, the Commission approved revised 
Policy Declarations on May 28, 1997.

Some of the key features of the rules and 
Policy Declarations are described in the "Com­
mission Procedures" section that follows. The 
Commission Rules and Policy Declarations are 
included in Appendix 1.

Code of Judicial Ethics

The Constitution, as amended by Proposi­
tion 190, requires the Supreme Court to make 
rules "for the conduct of judges, both on and off 
the bench, and for judicial candidates in the con­
duct of their campaigns," to be referred to as the 
"Code of Judicial Ethics" (California Constitu­
tion, article VI, section 18(m)). The Supreme 
Court adopted the Code of Judicial Ethics effec­
tive January 1996 and a set of amendments ef­
fective April 1996. The standards for judges' 
conduct are set forth in the code as "Canons." 
Effective June 19, 1997, the Supreme Court 
amended Canon 3D by adding the following:

(3) A judge who is charged by prose­
cutorial complaint, information, or in­
dictment, or convicted of a crime in the 
United States, other than one that would
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II.
Legal Authority and Commission Procedures

be considered a misdemeanor not involv­
ing moral turpitude or an infraction un­
der California law, shall promptly and 
in writing report that fact to the Com­
mission on Judicial Performance.

The Commission had requested an amendment 
to the code requiring judges to inform the Com­
mission when they are charged with a crime.

The California Code of Judicial Ethics is in­
cluded in the appendix.

C o m m issio n  Pr o c e d u r e s

Commission Review of Complaints

Each written complaint about a California 
judge is voted upon by the Commission. The 
Commission determines whether the complaint 
is unfounded and should not be pursued or 
whether sufficient facts exist to warrant inves­
tigation. (Commission Rule 109.)

Investigation at the Commission's Direction 
and Disposition of Cases Without Formal 
Proceedings

When the Commission determines that a 
complaint warrants investigation, the Commis­
sion directs staff to investigate the matter and 
report back to the Commission. There are two 
levels of investigation: a staff inquiry and a pre­
liminary investigation. (Commission Rule 109; 
Policy Declarations 1.2, 1.4.) Most cases begin 
with a staff inquiry. In more serious matters, 
the Commission may commence with a prelimi­
nary investigation.

Commission investigations may include 
contacting witnesses, reviewing court records 
and other documents, observing courtroom pro­
ceedings, and conducting such other investiga­
tion as the issues may warrant. If the investiga­
tion reveals facts that warrant the dismissal of 
the complaint, the complaint may be closed 
without the judge being contacted. Otherwise, 
the judge is asked in a letter to comment on the 
allegations.

A judge has 20 days from the date of mailing

to respond to an inquiry or investigation letter. 
(Commission Rules 110, 111.) A judge may ob­
tain a 30-day extension of time for filing a re­
sponse to an inquiry or investigation letter sim­
ply by submitting a written request for exten­
sion to the chairperson prior to the expiration 
of time for filing the response. Further exten­
sions by the chairperson require good cause. 
(Commission Rule 108.)

Following a staff inquiry, the Commission 
may take one of three actions. If the facts do 
not support a showing that misconduct has oc­
curred, the Commission may close the case 
without any action against the judge. If improper 
or questionable conduct is found, but the mis­
conduct was relatively minor or isolated or the 
judge recognized the problem and took steps to 
improve, the Commission may issue an advi­
sory letter. (Commission Rule 110; Policy Dec­
laration 1.2.) If serious issues remain after a staff 
inquiry, the Commission will authorize a pre­
liminary investigation. (Commission Rule 109; 
Policy Declarations 1.2, 1.4.)

After a preliminary investigation, the Com­
mission has various options. The Commission 
may close the case without action or may issue 
an advisory letter. (Commission Rule 111; 
Policy Declaration 1.4.) The Commission may 
also issue a notice of intended private admon­
ishment or a notice of intended public admon­
ishment, depending upon the seriousness of any 
misconduct established. (Commission Rules 
113,115; Policy Declaration 1.4.) The Commis­
sion may also institute formal proceedings, as 
discussed below.

All notices of staff inquiry, preliminary in­
vestigation or intended private or public admon­
ishment are sent to the judge at chambers, un­
less otherwise requested. Notices that relate to 
a staff inquiry are given by first-class mail, and 
notices that relate to a preliminary investiga­
tion or intended private or public admonishment 
are given by prepaid certified mail, return receipt 
requested. The Commission marks envelopes 
containing such notices "personal and confiden­
tial" and does not use the inscription "Commis-
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Complaint Process
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II.
Legal Authority and Commission Procedures

sion on Judicial Performance" on the envelopes. 
(Commission Rule 107(a).)

Deferral of Investigation

The Commission may defer an investigation 
of a pending matter under certain circumstances. 
Deferral may be warranted, under Policy Decla­
ration 1.8, when the case from which the com­
plaint arose is still pending before the judge, 
when an appeal or ancillary proceeding is pend­
ing in which factual issues or claims relevant to 
the complaint are to be resolved, and when 
criminal or other proceedings involving the judge 
are pending. While deferral of an investigation 
may result in delay in Commission proceedings, 
deferral is often appropriate to prevent com­
plaints before the Commission from affecting 
court proceedings. Deferral while a reviewing 
court or other tribunal completes its adjudica­
tion reduces the potential for duplicative pro­
ceedings and inconsistent adjudications.

Monitoring

In the course of a preliminary investigation, 
the Commission may "monitor" the judge and 
defer termination of a preliminary investigation 
for a period of up to two years in order to permit 
observation and review of the judge's conduct. 
Such review may include periodic courtroom 
observation, review of relevant documents, and 
interviews with persons who have appeared be­
fore the judge. The judge is notified that a pe­
riod of monitoring has been ordered and is ad­
vised in writing of the type of behavior for which 
the judge is being monitored. Monitoring may 
be used when the preliminary investigation re­
veals a persistent but correctable problem. One 
example is demeanor that could be improved. 
(Commission Rule 112.)

Formal Proceedings

After preliminary investigation, in cases in­
volving allegations of serious misconduct, the 
Commission may institute formal proceedings. 
(Commission Rule 118.) Formal proceedings 
may also be instituted when a judge rejects a

private or public admonishment and files a de­
mand for formal proceedings. (Commission 
Rules 114, 116.) When formal proceedings are 
instituted, the Commission issues a notice of 
formal proceedings, a formal statement of the 
charges. The judge's answer to the notice of 
charges is filed with the Commission within 20 
days after service of the notice. One 30-day ex­
tension may be obtained by the filing of a writ­
ten request with the chairperson before expira­
tion of the initial period for responding to the 
notice. Additional extensions may be granted 
by the chairperson upon timely written request 
establishing good cause. (Commission Rules 
118(a), (b); 119(b).)

The rules provide for discovery between the 
parties after a written notice of formal proceed­
ings is issued. A judge receives discovery from 
the Commission when the notice of formal pro­
ceedings is served. (Commission Rule 122.)

The Commission may disqualify a judge 
once formal proceedings are instituted if the 
judge's continued service is causing immediate, 
irreparable, and continuing public harm. (Com­
mission Rule 120.)

Hearing

After the judge has filed an answer to the 
charges, the Commission sets the matter for a 
hearing. (Commission Rule 121(a).) As an al­
ternative to the Commission hearing the case 
itself, the rules allow the Commission to request 
the Supreme Court to appoint three special mas­
ters to hear and take evidence in the matter and 
to report to the Commission. (Commission Rule 
121(b).) Special masters are active judges or 
judges retired from courts of record.

The judge may be represented by counsel at 
the hearing. The evidence in support of the 
charges is presented by an examiner appointed 
by the Commission (see Section VI). The Cali­
fornia Evidence Code applies to the hearings. 
(Commission Rule 125(a).)
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Formal Proceedings
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Commission Consideration Following Hearing

Following the hearing on the formal charges, 
the special masters file a report with the Com­
mission. The report includes a brief statement 
of the proceedings and the special masters' find­
ings of fact and conclusions of law with respect 
to the issues presented by the notice of formal 
proceedings and the judge's answer. (Commis­
sion Rule 129.) The judge and the examiner are 
given the opportunity to file objections to the 
masters' report and points and authorities con­
cerning the issues in the matter and to be heard 
orally before the Commission upon receipt of 
the masters' report and any briefs. (Commis­
sion Rules 130, 132.)

Briefs of amicus curiae may be considered 
by the Commission when it is demonstrated that 
the briefs would be helpful to the Commission 
in its resolution of the pending matter. (Com­
mission Rule 131.)

Disposition of Cases After Hearing

After a hearing on the formal charges, un­
less the case is closed without discipline, the 
Commission may take one of the following ac­
tions pursuant to article VI, section 18 of the 
California Constitution:

• Publicly censure or remove a judge 
for action that constitutes willful 
misconduct in office, persistent fail­
ure or inability to perform the judge's 
duties, habitual intemperance in the 
use of intoxicants or drugs, or con­
duct prejudicial to the administra­
tion of justice that brings the judi­
cial office into disrepute.

• Publicly or privately admonish a 
judge found to have engaged in an 
improper action or dereliction of 
duty.

• Retire a judge for disability that se­
riously interferes with the perfor­
mance of the judge's duties and is or 
is likely to become permanent.

In cases involving former judges, after hear­

ing, the Commission may publicly censure or 
publicly or privately admonish the former judge. 
The Constitution also permits the Commission 
to bar a former judge who has been censured 
from receiving an assignment from any court.

After formal proceedings, the Commission 
may also close the matter with an advisory let­
ter to the judge or former judge.

Su p r e m e  C o u r t  R e v ie w

Upon petition by the judge, the California 
Supreme Court is afforded discretionary review 
of a Commission determination to admonish, 
censure or remove a judge. If the Supreme Court 
so chooses, its review may include an indepen­
dent, "de novo," review of the record. (Califor­
nia Constitution, article VI, section 18(d).) Ef­
fective December 1, 1996, the Judicial Council 
adopted Rules of Court 935 and 936 concerning 
petitions for review of Commission determina­
tions.

A list of citations to a selection of Supreme 
Court cases involving judicial disciplinary pro­
ceedings is included in the appendix.

St a t u t e  o f  L im it a t io n s

Article VI, section 18(d) of the California 
Constitution provides that a judge can be cen­
sured or removed, or a former judge censured, 
only for action occurring not more than six years 
prior to the commencement of the judge's cur­
rent term (or a former judge's last term).

St a n d a r d  o f  Pr o o f

The standard of proof in Commission pro­
ceedings is proof by clear and convincing evi­
dence sufficient to sustain a charge to a reason­
able certainty. (G eilei v. C om m ission  on Judi­
cial Q ualifications (1973) 10 Cal.3d 270, 275.)

C o n f id e n t ia l it y  o f  
C o m m issio n  Pr o c e e d in g s

The California Constitution authorizes the 
Commission to provide for the confidentiality 
of complaints to and investigations by the Com­
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mission. (California Constitution, article VI, 
section 18(i)( 1 ].] The Commission's rules pro­
vide that complaints and investigations are con­
fidential, subject to certain exceptions, such as 
when public safety may be compromised, when 
information reveals possible criminal conduct, 
and when judges retire or resign during proceed­
ings. (Commission Rule 102(f) - (k); Policy Dec­
larations 4.1 -4.6.) During the course of a staff 
inquiry or preliminary investigation, persons 
questioned or interviewed are advised that the 
inquiry or investigation is confidential. (Policy 
Declaration 1.9; Ryan v. Com m ission on Judi­
cia l Perform ance (1988) 45 Cal.3d 518, 528.)

The Constitution permits the Commission 
to make explanatory statements during proceed­
ings. (California Constitution, article VI, sec­
tion 18(k); Commission Rule 102(c).)

The Constitution provides that when formal 
proceedings are instituted, the notice of charges,

the answer, and all subsequent papers and pro­
ceedings are open to the public. (California Con­
stitution, article VI, section 18(j); see also Com­
mission Rule 102(b).)

After final resolution of a case, the rules re­
quire the Commission to disclose to the person 
who filed the complaint that the Commission 
has either found no basis for action against the 
judge, has taken an appropriate corrective action 
(the nature of which is not disclosed), or has 
imposed or recommended public discipline. The 
name of the judge is not used in any written com­
munications to the complainant unless the pro­
ceedings are public. (Commission Rule 102(e).)

The Commission is also required to provide 
the text of any private admonishment, advisory 
letter or other disciplinary action to appointing 
authorities upon request. (California Constitu­
tion, article VI, section 18.5.)
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C o m p l a in t s  R e c e iv e d  a n d  In v estig a ted

In 1997, there were 1,580 active judicial po­
sitions within the Commission's jurisdiction. In 
addition to disciplining active judges, the Com­
mission has authority to impose certain disci­
pline upon former judges, and the Director-Chief 
Counsel of the Commission is designated as the 
Supreme Court's investigator for complaints 
involving State Bar Court judges.

1997 Judicial Positions

Supreme Com ..... ........................... . f
Court of Appeal....... ............     93
Superior Courts: .... . ■ . • I • I ■ I ,806
Municipal Courts 674

Total ..........       1,580

New Complaints

1997 C aseload

Cases Pending 1/1/97............     107
New Complaints Considered................1,183
Cases Concluded in 1997..................   1,169
Cases Pending 12/31/97....................... ,...108
Discrepancies m totals are due,to consolidated 
complaints and/or dispositions.

________ ______ ............ _____________ ______ _____________

In 1997,1,183 complaints about active Cali­
fornia judges and former judges were considered 
by the Commission for the first time. The com­
plaints set forth a wide array of grievances. A 
substantial percentage alleged legal error not 
involving misconduct. Other common allega­
tions were poor demeanor and bias.

The Commission also received 573 com­
plaints in 1997 concerning individuals and mat­
ters which did not come under the Commission's 
jurisdiction: federal judges, former judges for 
matters outside the Commission's jurisdiction, 
court commissioners, referees, judges pro tern, 
workers' compensation judges, other govern­
ment officials and miscellaneous individuals. 
Commission staff responded to each of these 
complaints and, when appropriate, made refer­
rals.

Staff Inquiries and Preliminary Investigations

In 1997, the Commission ordered 132 staff 
inquiries and 65 preliminary investigations.

Investigations C om m enced  in  1997
-

Staff Inquiries......... ..................... .............. 132
Preliminary Investigations........ ...............65

Formal Proceedings

During 1997, the Commission concluded its 
work on all formal proceedings instituted prior 
to March 1, 1995, when Proposition 190 took 
effect. As of the end of 1997, there were two 
recommendations in pre-Proposition 190 cases 
pending before the Supreme Court: Broadm an  
v. C om m ission  on Judicial P erform an ce , Su­
preme Court No. S055684, filed with the Su­
preme Court in August 1996, and Fletcher  v. 
Com m ission on Judicial Perform ance , Supreme 
Court No. S058378, filed with the Supreme 
Court in January 1997. Both of these cases are 
governed by pre-Proposition 190 law pursuant 
to which the Supreme Court makes disciplin-
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ary determinations upon recommendation by 
the Commission.

Formal Proceedings 2 < ,

Pending 1/1/97 ................................... ............ 8
Commenced iii 1997.... . .............5
Concluded in 1997 .............
Pending 1 2 /3 1 /9 7 ............................. • -• > - • i ■ ■ ■ i •. ' T .

At the beginning of 1997; there were six for­
mal proceedings pending before the Commission 
which were subject to the provisions of Propo­
sition 190. The Commission instituted formal 
proceedings in five cases during 1997. In all of 
these cases, the Commission has the authority 
to impose discipline, including censure and re­
moval, subject to discretionary review by the 
Supreme Court upon petition by the judge. As 
of the end of 1997, five of the post-Prop 190 for­
mal proceedings had been concluded, in addi­
tion to all of the pre-Prop 190 cases. Six formal 
proceedings, all subject to the provisions of 
Proposition 190, remained pending before the 
Commission at the end of the year.

C o m p l a in t  D ispo sitio n s

The following case disposition statistics are 
based on cases completed by the Commission 
in 1997, regardless of when the complaints were 
received. In 1997, a total of 1,169 cases were 
concluded by the Commission. Those cases 
named 835 active judges and 18 former judges.

A chart of the disposition of all cases com­
pleted by the Commission in 1997 is included 
on page 13. Staff inquiries and preliminary in­
vestigations in the cases closed in 1997 may have 
commenced in prior years. Cases or portions of 
cases pending at the end of 1997 are not included 
in complaint disposition statistics.

The total number of dispositions exceeds the 
total number of complaints closed because com­
plaints involving multiple allegations of vary­
ing severity may be closed with multiple dispo­
sitions. For example, some allegations may 
warrant closure with an advisory while others 
warrant public discipline. These dispositions do 
not always occur within the same year: some 
allegations may be closed at the time formal 
charges are issued and the remaining allegations 
not concluded until after hearing and determi­
nation by the Commission.

Closed Without Action

In 1,001 of the cases closed in 1997, after 
the information necessary to evaluate the com­
plaint was obtained and reviewed, a sufficient 
showing of misconduct could not be made (that 
is, a demonstration of facts which, if true and 
not otherwise explained, might constitute mis­
conduct). These cases were closed by the Com­
mission without staff inquiry or preliminary 
investigation.

Following staff inquiry or preliminary inves­
tigation, 113 matters were closed without any 
action. In these cases, investigation showed that 
the allegations were unfounded or unprovable, 
or the judge gave an adequate explanation of the

mmxmmxsitmmts 
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1997
Commission Case Dispositions

* See discussion of Complaint Dispositions at page 12 of the text.

1997 Annual Report Page 13



III.
1997 Statistics

situation. Three of these cases were dismissed 
without discipline after formal hearing.

Closed With Discipline or Advisory

In 1997, the Commission issued one public 
censure, four public admonishments, ten private 
admonishments and 43 advisory letters. Each 
of these dispositions is summarized in Section 
IV.

A chart of the types of judicial conduct 
which resulted in an advisory or discipline in 
1997 appears on page 15. The types of conduct 
are listed in order of prevalence. The numbers 
on the chart indicate the number of times each 
type of conduct resulted in an advisory or disci­
pline. A single act of misconduct is counted once 
and is assigned to the category most descriptive 
of the wrongdoing. If separate acts of different 
types of wrongdoing were involved, each differ­

ent type of conduct was counted and assigned 
to appropriate categories. If the same type of 
conduct occurred on multiple occasions in a 
particular case, however, it was counted only 
once.

Resignations and Retirements

The Constitution authorizes the Commis­
sion to continue proceedings after a judge retires 
or resigns and to impose certain discipline upon 
the former judge. When a judge resigns or re­
tires during proceedings, the Commission deter­
mines whether to continue or close the case and, 
if the case is closed, whether to refer the matter 
to another entity such as the State Bar. The 
Commission closed two matters in 1997 when 
the judge resigned or retired with an investiga­
tion or formal proceedings pending.
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TYPES OF C O N D U C T RESULTING IN ADVISORY LETTER OR DISCIPLINE*

On-Bench Case Related 
Abuse of Authority

(includes disregard ot law, failure to 
exercise judicial discretion, interference 

with attorney-client relationship, 
critizing jurors|

14

Ex Parte Communications
11

Disclosure, 
Disqualification and 
Related Retaliation 

7

Off-Bench Abuse of Office
(includes charitable fund raising, 

improper use of official stationery)
6

Demeanor, Decorum
(includes inappropriate humor)

6
Decisional Delay, 

Tardiness, Attendance 
6

Bias, Appearance of Bias 
(not directed toward a 

particular class)
(includes embroilment, prejudgment, 

favoritism)
6

Failure to Ensure Rights
5

Abuse of Contempt/ Administrative
Sanctions Malfeasance

5 (includes conflicts between judges, failure
to supervise staff, delay in responding to 

complaints about commissioners!
3

Comment on Improper Political
Pending Case Activities

3 (includes improper campaign conduct,
violation of Political Reform Act)

3

Bias, Appearance of Bias 
(toward particular class) 

2

Miscellaneous Off-Bench
(includes smoking in chambers)

2

Lack of Candor/ 
Cooperation with 

Regulatory Authorities
(Commission on Judicial Performance, 
Fair Political Practices Commission)

1

Improper Business 
Activities

(includes practicing law, improper 
financial activities)

l

Sleeping
1

See Closed With Discipline or Advisory at page 14 of text.
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Pu b l ic  D is c ip lin e

Following is a summary of public discipline 
imposed by the Commission in 1997. The full 
text of these decisions is available from the Com­
mission office.

Censures by the Commission

Proposition 190 granted the Commission the 
authority to impose the sanction of public cen­
sure, which previously was imposed by the Su­
preme Court upon recommendation by the Com­
mission. In 1997, the Commission imposed one 
public censure in In re Velasquez.

In re Velasquez - Commission Decision 
and Order of Public Censure, April 16, 

1997 (modified May 28, 1997)

T he C om m ission censured M onterey 
County M unicipal Court Judge Jose Angel 
Velasquez pursuant to Commission Rule 127 
(Discipline by Consent).

The Commission accepted certain stipulated 
facts concerning Judge Velasquez' conduct.

It was stipulated that Judge Velasquez dis­
played a crucifix, visible to the public, on the 
wall behind the bench during an arraignment 
calendar in December 1995. After concerns were 
expressed by attorneys appearing in court, the 
crucifix was removed later that day. Judge 
Velasquez displayed the crucifix as an expres­
sion of his personal religious belief, without in­
tending to offend anyone. The parties stipulated 
and the Commission found that these actions

constituted conduct prejudicial to the adminis­
tration of justice.

In December 1995, Judge Velasquez autho­
rized the use of his name and judicial title in a 
newspaper advertisement sponsored by a group 
called the Reproductive Rights Coalition cel­
ebrating the 23rd anniversary of Roe v. Wade. 
The advertisement appeared in the M onterey  
H erald  on January 22, 1996, with the judge's 
name and title. The parties stipulated and the 
Commission found that these actions consti­
tuted conduct prejudicial to the administration 
of justice.

In January 1996, upon his initial assignment 
to a misdemeanor trial calendar, Judge Velasquez 
announced publicly that he intended to impose 
a specified range of jail time and AA meetings 
for first, second and third time DUI offenders. 
The sentences announced would have been law­
ful under the California Vehicle Code; however, 
the policy as announced appeared not to allow 
exceptions, and therefore created the appearance 
of prejudgment in DUI cases. The parties stipu­
lated and the Commission found that these ac­
tions constituted conduct prejudicial to the ad­
ministration of justice.

The Commission found that Judge Velas­
quez' actions with respect to the crucifix, his 
endorsement of one side in the ongoing debate 
about abortion, and his DUI policy manifested 
prejudgment with respect to certain religious or 
moral principles, and, by inference, a bias against 
those having different religious or moral prin­
ciples. In this regard, the Commission stated: 
"The bench is not a pulpit nor soapbox for self- 
expression."
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It was further stipulated that between Feb­
ruary and April 1996, fudge Velasquez made a 
series of public statements disparaging fellow 
Monterey County judges and certain Monterey 
County attorneys. The statements were made 
both on and off the bench, in open court, in docu­
ments Judge Velasquez filed with the court, and 
in newspapers and television broadcasts. The 
parties stipulated and the Commission found 
that these actions constituted willful miscon­
duct. The Com m ission found that Judge 
Velasquez affirmatively used the judicial office, 
and his position as a judge, to accuse others who 
were not before his court, or even present in his 
court, of bias and misconduct. The Commis­
sion found especially troubling those instances 
where Judge Velasquez, speaking from the bench 
and to the news media, publicly accused fellow 
judges of racial bias, thereby calling into ques­
tion the integrity and impartiality of Monterey 
County judges and the judicial system itself.

The Commission noted that the actions in 
question took place within ten months of Judge 
Velasquez assuming the bench and within four 
months of his initial assignment to a misde­
meanor trial division, that Judge Velasquez acted 
with integrity and good faith in admitting forth­
rightly the facts that constituted the misconduct 
alleged, and that the public disparagement 
ceased in April 1996 and had not been repeated. 
While acknowledging a risk to the public inter­
est that Judge Velasquez would resume miscon­
duct at some later date, the majority of the Com­
mission concluded that removal was not re­
quired, but that no lesser discipline than public 
censure would be adequate. The Commission 
therefore agreed with the parties that Judge 
Velasquez should receive a public censure.

Public Admonishments by the Com mission

The Commission may publicly or privately 
admonish a judge for improper action or derelic­
tion of duty. Public admonishments, as com­
pared to private admonishments, are issued in 
cases when the improper action or dereliction 
of duty is more serious. In 1997, the Commis­
sion publicly admonished four judges.

Public Admonishment of Judge 
Alexander H. Williams, III,

January 2 2 ,1 9 9 7

The Commission on Judicial Performance 
ordered Judge Alexander H. Williams, III, a judge 
of the Los Angeles County Superior Court, pub­
licly admonished for improper actions within the 
meaning of article VI, section 18 of the Califor­
nia Constitution for the following conduct:

In November 1995, during a break in a pre­
trial settlement conference, Judge Williams left 
the courtroom and approached the attorney for 
one of the parties in the hallway outside the 
courtroom. In a loud and angry voice, Judge 
Williams stated words to the effect of: "Your 
demand for money is bullshit....If you keep mak­
ing this demand, you can stick it right here," 
while gesturing toward his buttocks with rolled 
up paper. Some of the parties were present, as 
well as other individuals, when the judge made 
his remarks and gestures. When another attor­
ney in the case arrived, Judge Williams repeated 
to him  that the demand for money was 
"bullshit" and, returning to the courtroom, said 
to the attorney in an angry voice: "If you think 
you are going to get money out of this case, 
you've got shit for brains. If you want war, you'll 
get war. And if you still think you're going to 
get money, I've got a Brooklyn Bridge I can sell 
you." Judge Williams went into chambers, then 
emerged, apologized to the attorneys for his lan­
guage, and stated words to the effect of: "No 
jury I know of is going to give you money for 
this case. I'll set it for 1999 and make sure it 
goes nowhere. You did not want to settle, so 
now you are my enemy." Judge Williams then 
indicated an intent to sanction counsel if the 
plaintiffs lost at trial and told their attorney that 
he had no respect for him. Others were present 
in the courtroom during these remarks.

On the next business day, the attorneys ap­
peared in Judge Williams' court and filed mo­
tions to disqualify him. Judge Williams sug­
gested that the motions be withdrawn. After
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the attorneys declined to do so, Judge Williams 
recused himself and stated words to the effect 
of: "Well, now I don't have anything to do with 
your case and you can leave. I just told the truth. 
This case is worth nothing and now you'll get a 
judge who's been disqualified three times from 
other cases and I hope you enjoy that environ­
ment. You will not find another judge who will 
show the patience and give you the time that I 
did." When one attorney attempted to speak, 
Judge Williams responded to the effect: "This 
is my courtroom and you have nothing to say 
here. Get out." The attorney then stated: "You 
said, 'This case is not about money and you've 
got shit for brains.' We weren't asking for 
money." Judge Williams responded, "Well, I was 
half right."

The Commission found that Judge Williams' 
conduct involved vulgar, abusive and demean­
ing language toward attorneys and constituted 
an improper display of personal hostility and 
embroilment, citing Spruance v. Commission on 
Judicia l Q ualifications  (1975) 13 Cal.3d 778, 
789, 797 (giving the "finger" to a defendant as 
constituting conduct prejudicial to the admin­
istration of justice that brings the judicial office 
into disrepute,- making a "raspberry" sound dur­
ing witness testimony as willful misconduct). 
The Commission further found that Judge Will­
iams' abusive and hostile actions toward coun­
sel reflected adversely on his judicial office. The 
Commission noted that, in accordance with the 
California Code of Judicial Conduct in effect at 
the time of Judge Williams' conduct, judges are 
expected to be impartial, patient, dignified and 
courteous when dealing with litigants and law­
yers on matters pending before them (Canon 3B), 
and that even quasi-judicial activities must be 
conducted in a manner that does not demean 
the judicial office or interfere with the proper 
performance of judicial duty (Canon 4A).

In arriving at its disposition, the Commis­
sion took into consideration representations 
from individuals whose recent experiences with 
Judge Williams had led them to the view that 
there had been substantial improvement in his

judicial demeanor and temperament, as well as 
Judge Williams' own assurances that he had 
taken corrective measures to ensure that he 
would refrain from improper conduct in the fu­
ture.

Public Admonishment of Judge Sidney P.
Chapin, January 22, 1997

The Commission on Judicial Performance 
ordered Judge Sidney P. Chapin, a judge of the 
Kern County Superior Court, publicly admon­
ished for the following conduct:

On September 17, 1993, Judge Sidney P. 
Chapin presided over a one-day bench trial in 
Aggen v. City o f  San Buenaventura, involving 
three consolidated petitions for mandamus by 
over 100 Ventura residents. The case, involving 
the residents' challenge to the validity of a tax 
assessment district, was a matter of consider­
able local interest. After the trial, the matter 
was taken under submission and Judge Chapin 
issued a tentative decision on December 13, 
1993. By January 13, 1994, the judge had re­
ceived from the parties a proposed statement of 
decision and judgment, and objections.

For more than one year, Judge Chapin took 
no action in the case. On April 24, 1995, Judge 
Chapin issued an order setting a hearing for June 
9, 1995 on the objections to the proposed deci­
sion. The hearing took place on June 9 as sched­
uled. On June 9, Judge Chapin told counsel for 
the parties that his decision would issue in 30 
days.

After the hearing on June 9, 1995, one of the 
parties periodically inquired of court staff about 
the decision. A letter of April 18, 1996 from the 
Commission on Judicial Performance to Judge 
Chapin advised him of a report that no decision 
had issued in Aggen and requested his comment. 
On April 30, 1996, over ten months after Judge 
Chapin announced that his decision would is­
sue in 30 days, he issued his final decision and 
judgment.
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In addition to A ggen  v. C ity  o f  San 
Buenaventura, Judge Chapin also was assigned 
to A dam s  v. City o f San Buenaventura, an ac­
tion for damages by some Ventura residents 
which involved some of the issues raised in 
Aggen. Since the outcome in Aggen would af­
fect the A dam s case, that case was stayed, pur­
suant to counsel's stipulation, pending a final 
decision in Aggen. Judge Chapin's delay in is­
suing his decision in Aggen thereby delayed the 
A dam s  litigation.

The Commission found that the more than 
two-year delay by Judge Chapin was inordinate 
and inconsistent with Canon 3B(8) of the Code 
of Judicial Conduct, which requires judges to 
"dispose of all judicial matters fairly, promptly 
and efficiently." In arriving at its disposition, 
the Commission took into account the length 
of the delays and the fact that the decision in 
question would affect the rights of numerous 
individuals in two cases.

Public Amonishment of fudge Elvira S. 
Austin, October 1, 1997

The Commission on Judicial Performance 
ordered Judge Elvira S. Austin, a judge of the Los 
Angeles Municipal Court, Long Beach Division, 
publicly admonished for improper actions 
within the meaning of article VI, section 18 of 
the California Constitution, pursuant to Com­
mission Rule 127 (Discipline by Consent). The 
Commission's action followed the commence­
ment of formal proceedings in the matter.

The parties stipulated that, during the 
evening hours of May 16, 1995 and the early 
morning hours of May 17, 1995, Judge Austin 
attempted to obtain the release from custody of 
a personal friend in a series of telephone calls to 
law enforcement agencies. In the calls, Judge 
Austin initially denied she was attempting to 
use her office, but then repeatedly invoked her 
judicial position and appeared to order her 
friend's release on her friend's own recognizance 
so that her friend would not have to post funds

for bail.

It was stipulated that Judge Austin's conduct 
was contrary to Canon 2A of the California Code 
of Judicial Conduct, which provides that a judge 
should act at all times in a manner that promotes 
public confidence in the integrity and impartial­
ity of the judiciary, and Canon 2B, which pro­
vides that a judge should not allow family, so­
cial, political or other relationships to influence 
the judge's judicial conduct or judgment, and 
should not lend the prestige of judicial office to 
advance the private or personal interests of the 
judge or others. "Using the power of the bench 
to benefit a friend is a casebook example of will­
ful misconduct." McCullough v. Com m ission  
on Judicial Perform ance (1989) 49 Cal.3d 186.

It was stipulated that this was an isolated 
incident and that the judge recognized the im­
propriety of her actions.

Public Admonishment of 
Judge Ronald Maciel, December 1 ,1 9 9 7

The Commission on Judicial Performance 
ordered Judge Ronald Maciel, a judge of the Kings 
County Municipal Court, Lemoore Division, 
publicly admonished for improper actions 
within the meaning of article VI, section 18 of 
the California Constitution for the following 
conduct:

In March 1996, Judge Maciel presided over 
the arraignment of defendant Kevin Galik in the 
capital murder case P eople  v. G alik  and ap­
pointed attorney Marianne Brock to represent 
Galik. Judge Maciel, who was then the presid­
ing judge, subsequently assigned the G alik  case 
to another judge. In April 1996, Judge Maciel 
initiated three ex parte telephone conversations 
with Ms. Brock, during which he offered advice 
regarding the defense of the G alik  case. Later 
in April 1996, after Ms. Brock filed a peremp­
tory challenge against the assigned judge, the 
G alik  case was reassigned to Judge Maciel. 
Thereafter, the district attorney's office learned
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of the undisclosed ex parte communications 
between Judge Maciel and Ms. Brock and filed a 
motion to disqualify Judge Maciel for cause. 
Judge Maciel consented to the case being as­
signed to another judge and the case was reas­
signed. Judge Maciel's conduct and the challenge 
for cause filed against him received substantial 
publicity.

The Commission found that Judge Maciel's 
communications to Ms. Brock were improper, 
noting that Canon 3B(7) prohibits a judge from 
initiating, permitting or considering ex parte 
communications concerning a pending or im­
pending proceeding. The Commission noted 
that the California Supreme Court has found ex 
parte communications between a judge and an 
attorney to constitute conduct prejudicial to the 
administration of justice, citing Kennick v. Com ­
m iss ion  on Ju d ic ia l P erform an ce  (1990) 50 
Cal.3d 297,331-332; Roberts v. Com m ission on 
Judicial Perform ance (1983) 33 Cal.3d 739, 743- 
748. The Commission also noted that the Su­
preme Court has found prejudicial conduct 
where a judge communicated with and provided 
legal assistance to attorneys concerning matters 
pending before other judges, citing A dam s  v. 
Com m ission on Judicial Perform ance (1995) 10 
Cal.4th 866, 906-908. The Commission, citing 
Canon 2A, also found that Judge Maciel's con­
duct created, at a minimum, the appearance of 
a lack of impartiality and damaged public confi­
dence in the judiciary.

P r iv a te  A d m o n ish m en t s

Private admonishments are designed in part 
to correct problems at an early stage, thus serv­
ing the Commission's larger purpose of main­
taining the integrity of the California judiciary.

A private admonishment may also be used 
to elevate discipline in subsequent proceedings. 
This is particularly true where the judge repeats 
the conduct which was the subject of the earlier 
discipline.

In 1997, the Commission imposed 10 pri­
vate admonishments. The admonishments are 
summarized below. In order to maintain pri­
vacy, it has been necessary to omit certain de­
tails. This has made some summaries less in­
formative than they otherwise would be, but 
because these examples are intended in part to 
educate judges and assist them in avoiding in­
appropriate conduct, the Commission believes 
it is better to describe them in abbreviated form 
rather than omit them altogether.

1. In two separate family law cases, a judge 
delayed over a year in issuing decisions on sub­
mitted matters. In two unrelated cases, the judge 
failed to recuse or disclose information relevant 
to the question of disqualification.

2. A judge failed to advise unrepresented de­
fendants of their right to counsel at arraignment. 
In two matters, the judge engaged unrepresented 
defendants in discussions of the facts of their 
cases during arraignment; in one of these cases, 
the judge also read police reports without con­
sent.

3. A judge contacted a local deputy district at­
torney regarding a pending criminal matter on 
behalf of a defendant with whom the judge had 
a financial relationship.

4. To ensure a witness's availability to testify, 
a judge incarcerated the witness without any of 
the following protections: appointment of coun­
sel, an adequate opportunity to be heard, an or­
der stating the factual basis for the remand.

5. At a sentencing hearing, a judge refused to 
allow victim impact statements in contraven­
tion of Penal Code sections 679.02 and 1191.1.

6. After an ex parte communication, a judge 
reduced a jail sentence imposed by a fellow judge. 
There were aggravating circumstances.

7. A judge used profanity in a message for a 
judge on a reviewing court, In rescheduling a 
sentencing hearing, the judge acted precipitously 
in refusing to hear arguments regarding the avail­
ability of the out-of-town parents of a murder 
victim,
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8. A judge appeared to condone improper con­
duct by a prosecutor.

9. A judge issued a defective ruling which was 
misleading and detrimental to the parties.

10. In the courthouse, a judge improperly solic­
ited donations to charitable organizations. The 
judge also failed to make necessary disclosures.

A d v is o r y  Let t e r s

The Commission advises caution or ex­
presses disapproval of a judge's conduct in an 
advisory letter. The Commission has issued 
advisory letters in a variety of situations. An 
advisory letter may be issued when the impro­
priety is isolated or relatively minor, or when 
the impropriety is more serious but the judge 
has demonstrated an understanding of the prob­
lem and has taken steps to improve. An advi­
sory letter is especially useful when there is an 
appearance of impropriety, An advisory letter 
might be appropriate when there is actionable 
misconduct offset by substantial mitigation.

In 1997, the Commission issued 43 advisory 
letters. The advisory letters are summarized 
below.

Disclosure and Disqualification

A number of advisory letters were issued 
concerning judges failing to disqualify them­
selves when disqualification was required 
(Canon 3E) or failing to make appropriate dis­
closures to those appearing before them.

1. A judge failed to disclose the judge's friend­
ship with an attorney who was appearing before 
the judge. In another case, the judge responded 
to a motion to disqualify the judge by contact­
ing the moving party ex parte.

2. A judge failed to adequately disclose the 
judge's social relationship with an attorney who 
was appearing before the judge.

3. A judge's handling of a criminal matter re­
flected apparent embroilment. After being dis­
qualified, the judge took actions in the case 
which were not among the actions permitted by

Code of Civil Procedure section 170.4.

4. A judge failed to disclose a business relation­
ship with an attorney appearing before the judge. 
After recusing, the judge made comments which 
appeared to disparage the attorney who brought 
the disqualification motion.

5. When an attorney who was performing le­
gal services for the judge appeared before the 
judge, the judge failed to recuse or to properly 
disclose the relationship.

6. A judge reacted improperly to peremptory 
challenges, displaying embroilment and hostil­
ity. In a separate matter, the judge communi­
cated ex parte with one side during a case.

On-Bench Abuse of Authority

Acts in excess of judicial authority may con­
stitute misconduct, particularly where a judge 
deliberately disregards the requirements of fair­
ness and due process. (See G onzalez  v. C om ­
m ission  on Ju d ic ia l P er form an ce  (1983) 33 
Cal.3d 359, 371, 374; Cannon  v. Com m ission  
on Judicial Q ualifications (1975) 14 Cal.3d 678, 
694.)

7. A judge increased a defendant's bail when 
the defendant behaved disruptively in court.

8. A judge revoked a defendant's own recogni­
zance status under circumstances which gave 
rise to an appearance of retaliation for the 
defendant's refusal to accept a plea bargain.

9. A judge allowed an attorney to participate 
in a small claims matter under circumstances 
in which attorney participation was prohibited 
by law.

10. A judge dismissed a criminal case after hav­
ing been reversed by a higher court for a dis­
missal under equivalent circumstances in a dif­
ferent case. The appellate decision in the ear­
lier case was cited to the judge before the judge 
dismissed the case.

11. A judge failed to personally approve orders 
which required judicial approval.

12. A judge read a police report aloud in open 
court under circumstances not permitted by law.
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The judge also engaged in ex parte communica­
tions during the case.

Delay

The Commission issued two advisory let­
ters in 1997 for failure to decide cases timely. 
The delay in these cases was over 90  days. In 
some circumstances, a shorter delay would be a 
failure to "dispose of all judicial matters fairly, 
promptly, and efficiently." (Canon 3B(8).(

13. A judge failed to rule on a submitted matter 
for over five months.

14. A judge failed to ensure that a final judgment 
would issue in a timely manner. The delay of 
more than two years was significant.

Another problem of delay occurred in the 
failure to decide habeas petitions within 30  days 
as required by California Rules of Court, rule 
260.

15. A judge failed to rule on a habeas petition 
for almost three months.

16. A judge failed to rule on a habeas petition 
for ten months.

Demeanor

"A judge shall be patient, dignified, and cour­
teous to litigants, jurors, witnesses, lawyers and 
others with whom the judge deals in an official 
capacity,..." (Canon 3B(4|.)

17. A judge disparaged attorneys and litigants 
appearing before the judge and made statements 
about the judicial process which diminished 
public respect for the judiciary. In addition, the 
judge made public comments about a pending 
case.

18. A judge made crude, intemperate and threat­
ening remarks to litigants in several proceedings.

19. A judge made inappropriate comments and 
exhibited harsh demeanor toward litigants and 
attorneys.

20. A judge's treatment of a party and counsel 
after a settlement fell through was inconsistent 
with the judge's obligation to be patient and 
courteous.

Improper Political Activity

"A judge or judicial candidate shall refrain 
from inappropriate political activity." (Canon 
5.) Judges are also required to comply with the 
Political Reform Act.

21. A judge admitted violations of the Political 
Reform Act in connection with the judge's re- 
election campaign. There was no evidence of 
intent to conceal information from the public.

22. A judge failed to comply with campaign re­
porting requirements.

23. A judge was listed in an endorsement of a 
candidate for a nonjudicial office. Although the 
endorsement was unauthorized, the judge failed 
to seek a retraction or otherwise ameliorate the 
problem.

Abuse of Sanctions

Before imposing sanctions, judges are re­
quired to provide due process of law, including 
strict adherence to the procedural requirements 
contained in the Code of Civil Procedure.

24. A judge sanctioned an attorney without no­
tice or hearing.

25. A judge sanctioned a litigant without notice 
or hearing and ordered the fine paid from funds 
posted with the court for another purpose.

26. A judge failed to comply with the statutory 
requirement of a written order specifying the 
factual basis for sanctions imposed upon an at­
torney.

Ex Parte Communications

Unless expressly allowed by law or expressly 
agreed to by the opposing party, ex parte com­
munications are improper. (Canon 3B(7).j

27. Based on an ex parte communication, a judge 
countermanded another judge's order releasing 
a defendant on his own recognizance.

28. A judge engaged in an ex parte conversation 
about a case with the prosecutor while the de­
fendant was out of the courtroom.

29. A judge engaged in an ex parte communica­
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tion with a litigant about an order issued by the 
judge.

Public Comment

Canon 3B(9) prohibits judges from making 
public comment about a pending or impending 
proceeding in any court, with limited exceptions.

30. A judge made comments to the media con­
cerning a sentence imposed by the judge.

31. A judge commented publicly on a pending 
case and appeared to solicit views on sentenc­
ing. The judge also publicly supported a public 
official accused of misconduct, although the of­
ficial and the official's staff regularly appeared 
before the judge.

32. A judge commented to the media about a 
case that was pending in the appellate court.

Failure to Ensure Rights

Society's commitment to institutional jus­
tice requires that judges are solicitous of the 
rights of persons who come before the court. 
[G eilei v. Com m ission on Judicial Q ualifica­
tions (1973) 10 Cal.3d 270, 286.)

33. A judge modified a condition of probation 
without affording any notice or hearing. The 
judge also initiated ex parte communications 
while the matter was pending before the judge.

34. A judge awarded attorney's fees to a party 
without affording the opposing party notice or 
an opportunity to respond.

Administrative Malfeasance

Judges are required to diligently discharge 
their administrative responsibilities.

35. A judge failed to take appropriate action af­
ter presiding over alcohol-related crim inal 
charges involving another judge.

36. A judge failed to cooperate in the adminis­
tration of court business and disparaged another 
judge before court staff.

Off-Bench Improprieties

37. A judge's conduct fostered an appearance 
that the judge was attempting to affect or inter­
fere with a law enforcement investigation.

38. A judge allowed smoking in chambers in 
violation of state and local statutes.

Bias

39. A judge's attempt at humor appeared to re­
flect ethnic bias against two defendants.

40. A judge's actions regarding a witness in a jury 
trial pending before the judge created the appear­
ance of partiality.

Lack of Candor, Cooperation With Regulatory 
Authorities

41. A judge failed to disclose required informa­
tion in the judge's annual Statement of Economic 
Interests.

Improper Business Activity

42. A new judge failed to ensure that the judge 
was no longer counsel of record in pending liti­
gation.

Sleeping

43. A judge slept briefly during testimony in a 
trial.

D ec isio n s  a n d  O r d er s  o f  D ism issa l  o f  
F o r m a l  Pr o c e e d in g s

In three matters, the Commission dismissed 
formal proceedings after hearings and reports by 
the special masters.

In consolidated matters involving Judge Bert 
L. Swift, a judge of the San Bernardino County 
Municipal Court, and Judge James C. McGuire, 
a judge of the San Bernardino County Superior 
Court, the special masters found no misconduct 
on the part of either Judge Swift or Judge 
McGuire. After briefing and oral argument be­
fore the Commission, the Commission ordered 
that the proceedings be dismissed.
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In a matter involving Judge John T. Ball, a 
judge of the Santa Clara County Superior Court, 
the special masters found after hearing that Judge 
Ball had engaged in improper action within the 
meaning of article VI, section 18 of the Califor­

nia Constitution. After briefing and oral argu­
ment before the Commission, the Commission 
concluded that Judge Ball's actions were at most 
legal error and not misconduct, and ordered that 
the proceedings be dismissed.
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V.

In addition to its judicial disciplinary duties, 
the Commission reviews judges' applications for 
disability retirement. The statutory provisions 
covering judicial disability retirement are set 
forth in Government Code sections 75060 
through 75064. Commission Policy Declara­
tions 5.1 through 5.5 delineate Commission pro­
cedures in disability retirement matters.

At the beginning of 1997, three disability re­

tirement applications were pending before the 
Commission. The Commission received seven 
additional applications during the year.

The Commission granted seven disability re­
tirement applications during 1997. Two appli­
cations were denied, appealed and then with­
drawn. One application remained pending be­
fore the Commission at the close of 1997.
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C o m m issio n  O r g a n iz a t io n  a n d  Sta ff

The Commission employs a staff of 25, in­
cluding 15 attorneys and 10 support staff. All 
Commission staff are state employees.

The D irector-C hief Counsel heads the 
agency and reports directly to the Commission. 
The Director-Chief Counsel oversees the intake 
and investigation of complaints and the Com­
mission examiners' handling of formal proceed­
ings. The Director-Chief Counsel is also the 
primary liaison between the Commission and 
the judiciary, the public and the media. Victoria 
B. Henley has served as Director-Chief Counsel 
since 1991.

The Commission's legal staff includes 10 
attorneys responsible for the evaluation and in­
vestigation of complaints. Of these, three at­
torneys are primarily responsible for reviewing 
and evaluating new complaints, and seven at­
torneys are primarily responsible for conduct­
ing staff inquiries and preliminary investiga­
tions,

Three Trial Counsel serve as examiner dur­
ing formal proceedings. The examiner is respon­
sible for preparing the case for hearing and pre­
senting the evidence that supports the charges 
before the special masters. The examiner 
handles briefing regarding the special masters'

Organizational Chart
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report, and presents the case orally and in writ­
ing in any hearing before the Commission and 
the California Supreme Court.

Commission Counsel reports directly to the 
Commission. Commission Counsel is respon­
sible for coordination of formal hearings and 
assisting the Commission in its deliberations 
during its adjudication of contested matters. 
Commission Counsel does not participate in the 
investigation or prosecution of cases. Roland 
W. Selman has served as Commission Counsel 
since 1995.

B u d g e t

As mandated by Proposition 190, the 
Commission's budget is separate from the bud­
get of any other state agency or court. For fiscal 
year 1997-98, the Commission's budget alloca­
tion is $3,010,000.

During the 1996-97 fiscal year, approxi­
mately 39% of the Commission's budget sup­
ported the intake and investigation functions of 
the Commission and approximately 18% of the 
Commission's budget was used in connection 
with formal proceedings. The remaining 43% 
went toward sustaining the general operations 
of the Commission, including facilities, admin­
istrative staff, supplies, and security.

Commission on Judicial Performance 
1996-97 Budget

Percent of $2,671,450 (Actual Expenditure)

Formal Proceedings
and Hearings (18%)

Investigations (39%)

Facilities (8%)

General Operating
Expenses (14%)

Administration/General Office (16%)

Commission Counsel (5%)
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A p p e n d i x  3 .

1 0 - Y e a r  S u m m a r y  o f  C o m m i s s i o n  A c t i v i t y

New Complaints Considered by Commission

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

6 9 3 8 6 0 8 8 5 7 4 4 9 6 6 9 5 0 9 9 7 1 ,2 6 3 1 ,1 8 7 1 ,1 8 3

Commission Investigations Commenced
1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

S ta ff  In q u ir ie s
114

(16%)
81

(9%)
9 2

(10%)
109

(15%)
1 3 6

(14%)
121

(13%)
1 2 0

(12%)
163

(13%)
1 1 4

(10%)
1 3 2

(11%)

P re lim in a ry  In v e s tig a tio n s 2 2
(3%)

38
(4%)

2 9
(3%)

33
(4%)

15
(2%)

35
(4%)

51
(5%)

6 4
(5%)

6 0
(5%)

65
(5%)

F o rm a l P ro ceed in g s  In s titu te d 2
(<1%)

5
(1%)

9
(1%)

6
(1%)

2
(<1%)

9
(1%)

14
(1%)

4
(<1%)

8
(1%)

5
(<l%)

Disposition of Commission Cases

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

T o ta l D is p o s itio n s 6 7 7 8 3 9 8 9 3 7 1 2 9 7 5 9 3 0 9 4 0 1 ,2 1 3 1 ,1 7 6 1 ,1 7 4

C lo se d  a fte r  In it ia l  R e v ie w 5 3 2
(79% )

7 4 6
(89% )

7 8 7
(88% )

6 2 1
(87% )

8 2 7
(85% )

8 0 9
(87% )

8 3 4
(89% )

1 ,0 5 3
(87% )

1 ,0 2 4
(87% )

1 ,0 0 1
(85% )

C lo se d  w ith o u t D is c ip lin e  or 
A d v iso ry  a fte r  In v e s tig a tio n

86
(13% )

36
(4% )

4 5
(5% )

4 8
(7% )

93
(10% )

7 9
(8% )

53
(6% )

94
(8% )

1 0 2
(9% )

113
(10% )

C lo se d  w ith  A d v iso ry 4 7
(7% )

36
(4% )

41
(5% )

29
(4% )

4 0
(4% )

2 6
(3%)

41
(4% )

41
(3%)

3 4
(3%)

43
(4% )

P riv a te  A d m o n ish m e n t 8
(1% )

13
(2% )

11
(1% )

9
(1% )

11
(1% )

7
(1% )

6
(1% )

7
(1% )

4
(<1% )

10
(1% )

P u b lic  A d m o n ish m e n t 
(or R ep rov al)

0
(0% )

4
(< l% )

2
(<1% )

0
(0% )

3
(<1% )

2
(< l% )

3
(<1% )

6
(<1% )

3
(<1% )

4
(<1% )

P u b lic  C e n su re  (by S u p rem e 
C o u rt  or C o m m iss io n )

0
(0% )

0
10%)

0
(0% )

0
(0% )

0
(0% )

0
(0% )

0
(0% )

1
(<1% )

4
(<l%)

1
(< l% )

R e m o v a l 1
(<1% )

1
(<1% )

3
(< l% )

0
(0% )

0
(0% )

0
(0% )

0
(0%)

2
(<1% )

0
(0% )

0
(0% )

Judge R e sig n e d  or R e tire d  w ith  

P ro ce ed in g s  P en d in g
3

(<1% )
3

(<1% )
4

(<1% )
5

11%)

1
(<1% )

7
(1% )

3
(<1% )

9
(1% )

5
(<1% )

2
(<1% )
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