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I
SUMMARY OF COMMISSION DISCIPLINARY ACTIVITY IN 1986

At the close of 1986, there were 1429 judicial positions within the jurisdiction 
of the Commission:

Justices of the Supreme Court 7
Justices of Courts of Appeal 77
Judges of Superior Courts 715
Judges of Municipal Courts 548
Judges of Justice Courts 82

Four hundred and seventy-six complaints were filed with the Commission in 
1986. Several named more than one judge. Three hundred sixty-three complaints 
or seventy-six percent were closed following review and consideration by the staff and 
the Commission because no actionable allegations were presented. Most of these 
came from individuals dissatisfied with a judge’s rulings on the merits of a particular 
case, frequently a small claims or domestic relations case involving the complainant. 
Although these complaints do not warrant investigation beyond review of the com
plaint, they nevertheless occupy large amounts of staff time spent writing and talking 
to the complainants about their difficulties and the reasons those problems are not 
grounds for Commission proceedings. While this process often does settle an issue 
for the complainant, many other times a troubled or frustrated or disgruntled person 
is as unhappy as ever, and repeated calls and letters are not infrequent.

This facet of the Commission’s work does provide complainants a forum for their 
dissatisfactions and an opportunity to become informed about the role of the 
judiciary. Such problems are not limited to the average citizen. Government officials, 
practicing lawyers and judges sometimes make inquiries of the Commission when 
they are troubled with questions of judicial conduct or performance. Through these 
contacts, the Commission reviews, sifts, and often resolves a wide range of claims 
involving judges.

There was some investigation in one hundred and thirteen matters. Seventy- 
eight of these investigations included writing to the judge for comment and explana
tion. TWenty-two of these seventy-eight cases went to the stage of an official prelimi
nary investigation under Rule 904 of the California Rules of Court. Twenty-six of the 
one hundred and thirteen complaints investigated resulted in private disciplinary 
action. Formal proceedings were ordered in four cases. In five cases, all of which had 
been initiated in 1985, formal hearings were concluded. In four cases, recommenda
tions for public discipline were made to the Supreme Court [In re Creede 42 Cal.3d 
1098 [censure]; Furey v. CJP, LA *32200 [removal]; McCullough v. CJP, SF *25030 
[censure]; Ryan v. CJP, SF *25086 [removal].) There are presently five additional 
cases at the formal proceeding stage.

The numbers of complaints, investigations, formal proceedings and recommen
dations pending before the Supreme Court are at record levels. The best single
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explanation for this is that the word has spread that the Commission on Judicial 
Performance has the authority and the will to do something about problems of 
judicial conduct. The Commission held eight two-day meetings in 1986, also a record 
number.

On numerous occasions during the year the Commission has communicated 
with bar associations and groups of judges about the work of the Commission. Prac
ticing lawyers are traditionally reluctant to report judicial conduct problems. 
Occasionally, local bar associations have done so. If local bar groups know about the 
availability of the Commission, increased cooperation can be anticipated from this 
source. Also, for the first time ever a panel of Commission members and staff pre
sented at the State Bar’s annual meeting a program called “How and Why you should 
Utilize the Commission on Judicial Performance,” moderated by a member of the 
Board of Governors. This educational activity has clearly resulted in increased busi
ness for the Commission.

The rapid growth of the Commission’s workload is expected to continue. As the 
public, the bench and the bar become increasingly aware of what the Commission 
can and will do, the numbers of complaints and resulting investigations will rise even 
higher. Moreover, the Commision has taken on greater responsibility in conducting 
advanced investigations through its staff. Formerly, its own resources were too 
limited to do the kind of investigation that the Commission has decided is needed. 
During 1986 there were more advanced staff investigations than ever before, and this 
trend is likely to continue. In addition, proposals now being considered by the 
Commission for submission to the legislature could broaden the scope of the 
Commission’s work by providing for constructive involvement in a range of judicial 
conduct problems not deserving of public censure which now receive inadequate 
attention.

II
PUBLIC DISCIPLINE

The Commission filed four recommendations in the Supreme Court. J\vo of the 
recommendations were for removal from office; these are pending. One recommen
dation for public censure is pending. In the fourth case, In re Creede 42 Cal.3d 1098, 
the Court has imposed the sanction of public censure recommended by the 
Commission.

The Creede case was referred to the Commission by the Commission on Judicial 
Appointments. Fresno Superior Court Judge Frank Creede, Jr., had appeared before 
that body in hearings on confirmation of his appointment by the Governor to the 
Court of Appeal for the Fifth District. When the Appointments Commission was 
provided with information indicating that Judge Creede had not decided a number 
of cases within ninety days of their submission but had continued to present 
affidavits to the contrary and to receive his salary while the cases remained undecid
ed, the matter was referred to this Commission for “determination.”

Article VI, section 19 of the California Constitution provides, “...A Judge of a 
court of record may not receive the salary for the judicial office held by the judge while 
any cause before the judge remains pending and undetermined for 90 days after it 
has been submitted for decision.” Government Code section 68210 requires a judge 
of a court of record to state monthly by affidavit that no case is pending and undeter
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mined for 90 days after submission in order to receive his or her salary. In Mardikian 
v. Commission on Judicial Performance (1985) 40 Cal.3d 473, 220 Cal.Rptr. 883,
709 P.2d 852, the Court pointed out that neither this constitutional provision nor
Government Code section 68210 mandates that judges decide cases within 90 days
of their submission. “ Nonetheless,” the Court stated, “ the 90-day provision which
has been a part of the Constitution since its adoption in 1879, and section 68210
(which in 1966 replaced the affidavit requirement formerly in the Constitution)
reflect the judgment of the Legislature and the electorate that this period affords a
reasonable time within which to expect a trial judge to carry out the basic responsi
bility of a judge to decide cases under Code of Civil Procedure, section 170.” ( Id.,
at p. 447, fn. 4.)

Following investigation and nine days of evidentiary hearings, the three judges 
appointed as Special Masters to hear the case determined that Judge Creede had 
submitted salary affidavits and received his salary while fifty-one cases were submit
ted and pending for over ninety days, but that when he executed the salary affidavits 
he was unaware that any submitted cases remained or would remain undecided in 
excess of ninety days, and that he did not execute any affidavits knowing them to 
be false. The Masters concluded, “The totality of the circumstances of failing timely 
to decide fifty-one cases coupled with the execution of erroneous salary affidavits and 
receipt of judicial salary brings the judicial office into disrepute.” Following 
argument before the Commission by the judge and his counsel and the examiners 
appointed to present the case, the Commission adopted the Special Masters’ Find
ings of Fact and Conclusions of Law and filed with the court a recommendation for 
public censure. Judge Creede did not oppose the censure recommendation, and on 
October 3, 1986, the Court adopted the Commission’s recommendation. The Court 
said:

The record reveals that Judge Creede is a diligent, hardworking 
and highly respected judge. Nonetheless, clear and convincing 
evidence supports the conclusion that he violated Canon 3 A (5) of the 
California Code of Judicial Conduct, which states that “A judge should 
dispose promptly of the business of the court.” During a five-year 
period, between March 1979 and April 1985, Judge Creede repeatedly 
and unjustifiably delayed filing decisions in cases submitted to his 
court. During this time, he continued to execute erroneous salary 
affidavits and to collect his salary even though submitted cases 
remained pending and undecided in his court for periods in excess of 
90 days. [Citations omitted.] He did not, however, knowingly falsify the 
salary affidavits, and did not intentionally or maliciously disregard his 
adjudicative responsibilities. There was no credible evidence of actual 
prejudice from the delays, which were partially attributable to an exces
sive workload and inadequate support staff. Yet he could have taken 
steps to monitor his cases and to dispose more promptly of submitted 
matters. Since the protracted delays served to damage the esteem of 
the public for the judiciary, his conduct was “ ...prejudicial to the 
administration of justice...”
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Ill
PRIVATE DISCIPLINE AND DISPOSITIONS

TWenty-six complaints resulted in disciplinary action or disposition that did not 
become public. These cases accounted for about twenty-five percent of the com
plaints that warranted investigation, or five percent of the total complaints received.

The Commission imposed three private admonishments pursuant to Court Rule 
904(d). One of these followed a hearing. Here are descriptions of the conduct which 
resulted in the admonishments:

A judge failed to decide several cases within 90 days of their 
submission and over an eight-month period filed salary affidavits 
incorrectly stating that no such submitted cases remained pending 
and undecided, and received salary. The Commission found substan
tial mitigation in the fact that the delays were mostly attributable to 
specific events over which the judge had no control.

A judge failed to decide three cases, one of which remained submit
ted and undecided for four years, for no apparent reason in spite of 
notice of the pendency of the cases. After a hearing the Commission 
concluded that these failures, coupled with the judge’s acceptance of 
his salary and submission of false salary affidavits, were derelictions 
of duty. The Commission adopted the Masters’ finding that there were 
significant factors in mitigation, including an undertaking to devise 
and implement a system for tracking submitted cases.

A judge abused the power of contempt on two occasions. In addi
tion, on several occasions the judge displayed discourtesy and intem
perance toward witnesses, litigants and attorneys which lent an 
appearance of prejudgment to his rulings.

The balance of actionable complaints which did not warrant public discipline 
were disposed of informally by letters advising caution or expressing disapproval of 
performance which the Commission viewed as either minor transgression or in 
apparent disregard of ethical precepts. Here are summaries of these cases:

A judge created a perception of unfairness by ordering a new trial 
in a small claims case after receiving a letter from the losing party.

A judge offered negative opinions of a party and the party’s counsel 
in an ex parte conversation with an individual he was appointing as an 
expert witness; the witness’ subsequent testimony was stricken by 
another judge on the basis of a ‘‘rather strong appearance of 
impropriety.”

A judge’s name appeared as a “sponsor” on a political mailing for 
a candidate for non-judicial office.

A judge used official judicial stationery in correspondence with the 
opposing party in personal litigation.

A judge accepted pleas from uncharged defendants who had 
appeared for arraignment as their bail slips had directed but before the 
district attorney had filed a complaint charging an offense.

A judge appeared to treat the parties to an action unevenly by 
excusing an instance of tardiness by defense counsel while sanctioning 
the in pro per plaintiff for the same act.
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After a jury returned a verdict, a judge commented to the jury 
about the defendant’s prior violations, which had not been received in 
evidence.

A judge altered court records to resolve an apparent inconsistency 
in the record, with results adverse to a pro per litigant.

A judge displayed anger and hostility toward a person attending 
a judicial proceeding.

Commission inquiry into a judge’s public “ feud” with another 
judge was terminated upon the assurance that there would not be any 
repetition.

A judge arranged for a political mailer which appeared to pair the 
judge with, and to constitute an endorsement of, a candidate for non
judicial office.

A judge authorized the written use of the judge’s name as an 
endorsement of a candidate for non-judicial office.

A justice court judge who was permitted to practice law called 
attention to his judicial position while appearing as an attorney in 
another court.

A judge’s inadvertence caused an eighteen-month delay between 
submission and decision of a single case.

A judge’s statements that an indicated sentence based on a plea 
might be increased should defendant go to trial appeared to be, and 
were understood as, an effort to discourage a defendant’s exercise of his 
right to trial.

A judge was reminded to keep in mind the requirement of courtesy 
expressed in Canon 3 after the litigants perceived the judge’s remarks 
as insulting.

A judge made political contributions inconsistent with Canon 7.
A judge made public comments about a case pending in another 

judge’s court.
After the jury in a criminal case announced that it was unable to 

reach a verdict, a judge directed the prosecutor to retry the case and 
referred to the defendant’s prior convictions, previously unknown to 
the jury.

There was a five-month delay between submission and decision of 
a case.

A juvenile court judge was advised that parents of juvenile 
witnesses in a case perceived some of the judge’s remarks as demon
strating impatience.

A judge failed to decide three submitted cases within ninety days 
and did not complete them until notified by an attorney or party.

The purpose of private discipline and disposition is educational and corrective. 
While these cases are not public, summaries are provided here for the information 
and benefit of the bench, bar, and public.
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CASES COMING BEFORE THE COMMISSION OF JUDICIAL PERFORMANCE

Five-Year Summer - 1982-1986

Year
Com pla in ts

F iled

Inqu ir ies* 
(S om e k ind  o f  
Investigation )

Ju dges*
Contacted

P re lim in ary
Investigations A dm on ish m en ts

R esigna tion s or 
R etirem en ts  
W h ile  U nder 
Investiga tion

Pub lic
D iscip line

1982 360 68 61 14 5 1 2  c e n s u r e s

1983 351 63 56 21 6 3 2  c e n s u r e s  
1 r e m o v a l

1984 388 62 64 17 3 1 1 c e n s u r e

1985 317 54 47 11 6 2 1 censure

1986 476 113 78 2 2 3 1 1 c e n s u r e

* Some Inquiries can involve more than one Judge; more than one Judge may be contacted in a single Inquiry.

January 1987
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