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. INTRODUCTION

This disciplinary matter concerns Justice Jeffrey W. Johnson of the
California Court of Appeal, Second Appellate District, Division One. Justice
Johnson was notified of the commission’s investigation in July 2018. A notice of
formal proceedings was filed on January 4, 2019. The notice was amended
three times to add charges. A third amended notice was filed on June 18, 2019.

Justice Johnson was charged with 10 counts, which with subparts contain
62 allegations of misconduct. The charges involve sexual misconduct toward 17
women he encountered at the courts where he worked and at professional
functions (Counts One, Two, Three, Four, Five, Seven, and Nine), including the
unwanted touching of several women; disparaging women with whom he works
(Count Ten); poor demeanor toward those with whom he works (Count Six); and
multiple instances of undignified conduct while under the influence of alcohol,
which demeaned the judicial office (Count Eight).

The California Supreme Court appointed Hon. Judith L. Haller, Associate
Justice of the Court of Appeal, Fourth Appellate District, Division One; Hon. Louis
R. Hanoian, Judge of the San Diego County Superior Court; and Hon. William D.
Lehman, Judge of the Imperial County Superior Court, as special masters to
conduct an evidentiary hearing and prepare a report to the commission of their

findings of fact and conclusions of law.



The special masters presided over 17 days of testimony, with over 100
witnesses and 120 admitted exhibits, and multiple discovery motions. The
hearing took place between August 5 and 27, 2019, with an additional day of
testimony on September 11, 2019, and closing arguments on October 8, 2019.
The masters filed their report to the commission on January 3, 2020. The
commission heard oral argument, presided over by then-chairperson Nanci E.
Nishimura, Esq., on May 7, 2020.

The masters found that the allegations in Count One (in part), Two (in
part), Three, Four (in part), Five, Six, Seven (in part), Eight (in part), Nine, and
Ten were proven by clear and convincing evidence. They concluded that Justice
Johnson engaged in 15 instances of prejudicial misconduct (comprised of 42
proven allegations), as well as 5 instances of improper action (comprised of 5
proven allegations).

Based on our independent review of the record, we conclude that the
findings of fact in the masters’ report are supported by clear and convincing
evidence, and we adopt them in their entirety. In this decision, we summarize
the factual findings. The findings include that Justice Johnson was, at times,
intentionally dishonest in his testimony.

We adopt the masters’ legal conclusions as to most of the allegations, but
respectfully reach our own independent legal conclusions as to certain
allegations. We find that Justice Johnson engaged in 18 instances of prejudicial
misconduct.

In their report, the masters stated:

The proven allegations establish Justice Johnson
lacked personal boundaries; engaged in unwanted
touching of several women; attempted to use the
prestige of the judicial office to create personal
relationships with women; and engaged in ongoing
improper touching and sexually related comments
toward his colleague, Court of Appeal Justice Victoria
Chaney.



Justice Johnson'’s pattern of conduct toward these
women reflects ethical lapses that undermine the
public’s trust in the judicial process and erodes the
confidence we ask the public to place in our individual
judges. These lapses are compounded by Justice
Johnson'’s failure to take responsibility for many of his
actions and to manifest insight into his behavior. We
find particularly concerning Justice Johnson’s actions
towards women who had recently graduated from law
school; were in the early stages of their legal careers;
and welcomed the opportunity to establish professional
contacts with a Court of Appeal justice. Additionally, the
evidence established the most serious misconduct
occurred when Justice Johnson was intoxicated,
impairing both his judgment and his recollection of
events.

In making these findings, we have carefully considered,
but largely rejected, Justice Johnson’s defenses,
including that (1) witness memories of the relevant
events were exaggerated or misconstrued because
widespread negative publicity and unsubstantiated
gossip caused many of the women to rethink and
overstate their encounters; and (2) many of the
witnesses (including Justice Chaney) should not be
believed because they did not tell him his conduct was
unwelcome or report his actions until many years later.

We find that, by engaging in sexual misconduct, Justice Johnson severely
undermined public esteem for the integrity of the judiciary. Treating women
disrespectfully, including unwanted touching and making inappropriate sexual
comments, reflects a sense of entitlement completely at odds with the canons of
judicial ethics and the role of any judge. Sexual misconduct has no place in the
judiciary and is an affront to the dignity of the judicial office.

Justice Johnson refused to admit his most serious sexual misconduct.
Rather than take responsibility for his offensive behavior, he maligned the

victims, including his colleague Justice Chaney, and accused them of testifying



falsely. But it is Justice Johnson whom the masters found, and we find, testified
untruthfully in many instances.

As to the sexual misconduct Justice Johnson does admit, he claimed that
he did not know it was wrong. At his appearance before the commission, he
attributed the misconduct he has admitted to his being “friendly.” But friendliness
does not extend to sexualized behavior. Judges have been on notice for many
years that men and women alike are entitled to a professional workplace free
from inappropriate and unwelcome conduct, particularly from judges, who are
held to a higher standard of behavior. Judges, including Justice Johnson,
receive ethics training that reinforces this concept. In addition, Justice Johnson
was personally cautioned about some of his inappropriate conduct. He failed to
heed these warnings and to comport himself in a professional manner befitting
his position.

At his appearance before the commission, Justice Johnson told commis-
sion members that he was raised to treat everyone “with respect and dignity.”
Yet he failed to treat everyone at the appellate court with dignity and respect, not
only by engaging in sexual misconduct, but also by displaying poor demeanor to
coworkers and making disparaging remarks about colleagues, and by becoming
intoxicated and using the courthouse to socialize late at night, sometimes in the
presence of courthouse custodians and court personnel who were working there.

Justice Johnson’s misconduct has severely tarnished the esteem of the
judiciary in the eyes of the public. Given his persistent denials of serious
misconduct, we do not have confidence that he can reform, as he has not
conveyed that he recognizes the extent of his wrongdoing. Further, given his
lack of candor during this proceeding, we do not have confidence that he has the
fundamental qualities of honesty and integrity required of a judge. Consequently,
in order to fulfill our mandate of protecting the public, enforcing high judicial
standards, and preserving public respect for the judiciary, we remove Justice

Johnson from office.



Justice Johnson is represented by Paul S. Meyer, Esq., Reginald A. Vitek,
Esq., Willie L. Brown, Jr., Esq., and Thomas J. Warwick, Jr., Esq. The
examiners for the commission are acting commission trial counsel Emma
Bradford, Esq., trial counsel Mark A. Lizarraga, Esq., and commission assistant

trial counsel Bradford Battson, Esq.

Il. LEGAL STANDARDS

A. Three Levels of Judicial Misconduct

Willful misconduct consists of unjudicial conduct, committed in bad faith, by
a judge acting in a judicial capacity. (Broadman v. Commission on Judicial
Performance (1998) 18 Cal.4th 1079, 1091.)

Prejudicial misconduct is “conduct prejudicial to the administration of
justice that brings the judicial office into disrepute.” (Cal. Const., art. VI, § 18,
subd. (d).) The California Supreme Court has defined prejudicial misconduct as
either “willful misconduct out of office, i.e., unjudicial conduct committed in bad
faith by a judge not then acting in a judicial capacity” or “conduct which a judge
undertakes in good faith but which nevertheless would appear to an objective
observer to be not only unjudicial conduct but conduct prejudicial to public
esteem for the judicial office.” (Broadman, supra, 18 Cal.4th at pp. 1092-1093.)
The subjective intent or motivation of the judge is not a significant factor in
assessing whether prejudicial conduct has occurred. (Adams v. Commission on
Judicial Performance (1995) 10 Cal.4th 866, 878 (Adams Il).)

Improper action occurs when the judge’s conduct violates the canons of
the California Code of Judicial Ethics, but an objective observer aware of the
circumstances would not deem the conduct to have an adverse effect on the
reputation of the judiciary. (Inquiry Concerning Ross (2005) 49 Cal.4th CJP
Supp. 79, 89.) A judge may be removed from office or censured based on willful
misconduct or prejudicial misconduct, but not improper action. (Cal. Const., art.
VI, § 18, subd. (d).)



Only prejudicial misconduct and improper action are relevant in this matter
because the examiner did not argue, and the special masters did not find, that
any of Justice Johnson’s misconduct constitutes willful misconduct, based on the
assertion that it did not involve him acting in his judicial capacity. The masters
accepted the parties’ agreement that Justice Johnson was not acting in a judicial
capacity in connection with the allegations. The commission accepts this
agreement for purposes of this decision only, but notes that certain instances of
misconduct occurred in the courthouse, while Justice Johnson was working with
others on judicial matters, and other instances of misconduct occurred while he
was at professional events in his capacity as an appellate justice.

B. Burden of Proof

The examiner has the burden of proving the charges by clear and

convincing evidence. (Broadman, supra, 18 Cal.4th at p. 1090.) “Evidence of a
charge is clear and convincing so long as there is a ‘high probability’ that the
charge is true. [Citations.]” (/bid.) Clear and convincing evidence is so clear as
to leave no substantial doubt. It is sufficiently strong to command the
unhesitating assent of every reasonable mind, but need not establish the facts
beyond a reasonable doubt. (/bid.)

C. Standards Regarding Masters’ Findings and Conclusions

The factual findings of the masters are given special weight because the
masters have “the advantage of observing the demeanor of the witnesses.”
(Broadman, supra, 18 Cal.4th at p. 1090.) The legal conclusions of the
commission are given great weight because of the commission’s expertise in
evaluating judicial misconduct. (/bid.) The commission may determine, however,
that it is appropriate to disregard the factual findings and the legal conclusions of
the special masters and make its own determinations based on its own inde-
pendent review of the record. (See Inquiry Concerning Clarke (2016) 1 Cal.5th
CJP Supp. 1,7.)



lll. FINDINGS OF FACT AND CONCLUSIONS OF LAW
BACKGROUND

Justice Johnson has been a judge for 19 years. He attended Duke

University, studied at Oxford University as a Duke Scholar, and graduated from
Yale Law School in 1985. He worked as an attorney in private practice from
1985 to 1989 and was an Assistant United States Attorney from 1989 to 1999. In
1999, he was selected as a United States Magistrate Judge for the Central
District, where he served until his appointment in 2009 to the Court of Appeal,

Second District, Division One.

COUNT ONE—Sexual harassment of Justice Chaney

Justice Johnson was charged with a pattern of conduct toward his

colleague on the bench, Justice Victoria Chaney, that was unwelcome,
undignified, discourteous, and offensive, and would reasonably be perceived as
sexual harassment or gender bias (counts 1A-1J). The alleged misconduct
involved multiple instances of unwanted touching and other sexual misconduct.

A. Proven charges found to constitute misconduct

The masters found, based on clear and convincing evidence, that Justice
Johnson, while at court, asked Justice Chaney to have an affair with him after
she had already declined his request (count 1C), said he wanted to “squeeze”
her “titties” to make her “feel better’” and then squeezed one of her breasts in the
courthouse hallway (count 1D), repeatedly touched her breasts while hugging her
(count 1E), occasionally patted her buttocks in the courthouse hallway (count
1F), commented on her nipples (count 1G), and warned her not to report him for
sexual harassment (count 1J). They also found that, when they were on a work
trip, he entered her hotel room uninvited (count 1B), and, at a restaurant, implied

that she should not report him for sexual harassment (count 1H).



1. Findings of Fact

Count 1B: Entering hotel room uninvited

Justices Johnson and Chaney attended the National Judicial College in
Reno in 2010. They had dinner together each evening. During these dinners,
Justice Johnson drank alcohol and appeared to be intoxicated. Justice Chaney
testified that, during dinner the first night, Justice Johnson asked her if she ever
had an affair. She perceived this as a “come on.” When they returned to the
hotel, he escorted her back to her room and then followed her into her room
uninvited, which made her uncomfortable. Justice Chaney testified that Justice
Johnson did not say anything inappropriate, but he touched her shoulder, arm,
and back, which made her feel uncomfortable. Although she felt uncomfortable
the first night, she continued to spend time with Justice Johnson because they
were colleagues on a court together, and were going to be working together for
the foreseeable future. Justice Chaney also testified that, after subsequent
dinners together, Justice Johnson again entered her room by walking close
behind her when she opened her hotel room door. He left when she asked him
to, but she felt upset and uncomfortable because she “felt that he wanted sex.”

Justice Chaney’s testimony about what occurred the first night was
corroborated by the testimony of her best friend, Emily Bernardis, whom the
masters viewed as an “open and honest witness.” Bernardis testified that
Justice Chaney called her from her hotel room and told her that Justice Johnson
had been drinking and “pushed his way into the room,” which made Justice
Chaney “freaked out” and “very upset.” Justice Chaney’s testimony was also
corroborated by Daniel Alexander (her friend and later her research attorney),
and Raphael Gunner (her private yoga instructor of 17 years), each of whom
testified that she told them about the incident. Gunner testified that Justice
Chaney told him that, one evening, Justice Johnson pressured her to let him into
her room, that it was obvious to her that he wanted to have a sexual encounter

with her, and that she had to firmly keep him from entering the room. Alexander



testified that, one year after the trip, Justice Chaney told him that she had dinner
with Justice Johnson in Reno and that he had pushed into her hotel room, and
she could not get him out. The masters found that, even though the testimony of
Bernardis and Gunner did not precisely match Justice Chaney’s testimony, it
supported the fact that Justice Johnson came into Justice Chaney’s hotel room
uninvited for at least a few minutes on one night, and the witnesses confirmed
the essence of what occurred. The masters also concluded that Justice
Chaney’s clear explanation of the incident was believable and consistent with
other evidence showing Justice Johnson’s overly friendly and overly familiar
conduct with women, particularly when he is drinking alcohol.

The masters determined, however, that other details in Justice Chaney’s
testimony—that Justice Johnson touched her when he came into her hotel room
the first night, and that he came into her room uninvited on additional nights after
the first night—were not alleged in the notice, and were not disclosed to
Bernardis, Gunner, Alexander, commission staff, or Administrative Presiding
Justice Elwood G. Lui, to whom she reported Justice Johnson’s conduct in
connection with a workplace investigation conducted in July 2018 by outside
counsel at the court’s request. As a result, the masters declined to credit Justice
Chaney’s testimony on these points, and found that the truth of what actually
happened in Reno was somewhere in between each party’s version of the
events.

Justice Johnson denied propositioning Justice Chaney or going to her
room at any time during the trip, and said that he did not know where her room
was located. He testified that her testimony that he came to her room was an
“‘unequivocal lie.” Justice Johnson also denied being intoxicated the first
evening, claiming that he had one or two beers and that this matter is “full of
stereotypes.” The masters found Justice Johnson’s denials about what occurred
the first evening in Reno to be “untrue” and that his testimony reflected

“‘intentional misrepresentations.”



Justice Johnson asserted that Justice Chaney should not be believed
because she testified incorrectly regarding certain details about the trip, such as
the name of the hotel, the precise date of the event, and whether she had rented
a car. Justice Chaney testified that she rented a car when they arrived in Reno,
that she gave Justice Johnson a ride to their hotel, and that they stopped at a
convenience store where she purchased Diet Cokes and he purchased a bottle
of liquor of some sort. Justice Johnson called her testimony that she drove him
in the rental car, and that he stopped to buy liquor, a “total fabrication.” He
produced copies of expense reimbursement requests he submitted in 2010 that
show that he paid $45 for a taxi he and Justice Chaney shared between the hotel
and the judicial college each day, and he testified that Justice Chaney paid for a
taxi in the other direction each day. He asserted that this proved they used taxis
to travel to the judicial college, not Justice Chaney’s rental car. He also provided
evidence that the program ended at 4:00 p.m. the last day and that his flight was
at 5:30 p.m., so they would not have had time to return the rental car before his
flight.

The masters agreed that some of Justice Chaney’s testimony was not fully
substantiated and/or conflicted with written records of the trip, but they concluded
that this was the result of her “misremembering, rather than any intentional
misrepresentation.” They stated: “It makes sense that Justice Chaney would not
remember the details of a trip that occurred more than nine years before she
testified, but that she would recall an unsettling event—the fact that Justice
Johnson came into her hotel room with some suggestion that he would like to
carry things further.”

The masters stated that this conclusion is consistent with the opinions of
Dr. Mark Kalish, a forensic psychiatrist who testified on Justice Johnson’s behalf
regarding memory and how it is impacted by internal factors (e.g., an individual’'s
personality, former experiences, and perspective), and external factors (e.g., the

passage of time, “social contagion,” which is the desire to be part of a group

10



dynamic, and confirmation bias). They noted that Dr. Kalish has not conducted
research in the area of sexual harassment. With regard to Justice Johnson’s
assertion that factors identified by Dr. Kalish as impacting withess memories are
present in this matter, the masters stated: “In evaluating testimony, we have
carefully considered these views and found some relevant and others
inapplicable. For example, we agree that in the case of an emotionally traumatic
event, witnesses accurately recall the ‘gist’ of the encounter, even if they are
mistaken regarding details. Likewise, because the passage of time is always an
important factor in evaluating witness testimony, we have found contempora-
neous corroborating evidence quite helpful.”

Justice Chaney and Justice Johnson also each testified that the other had
made a sexual proposition while they were at the conference. The masters
declined to fully credit either Justice Chaney’s or Justice Johnson’s versions
regarding the propositions, noting that this allegation was not charged in the
notice. They concluded that Justice Chaney and Justice Johnson had
conversations about various personal topics, some of which may have included
comments of a sexual nature, but did not encompass any form of sexual
propositioning. Because this allegation was not charged, and neither party’s
version was found to be true, we decline to go into detail about the alleged
sexual propositioning.

Count 1C: Asking her to have an affair

Between about February to April 2010, while they were in Justice
Johnson’s chambers, Justice Johnson told Justice Chaney that he wanted to
have an affair with her and that they were “perfect together,” or words to that
effect. His affair proposal made her feel “more than uncomfortable,” frustrated,
angry, and nervous, and she became concerned about how she was going to get
out of it. She responded that she was happily married, and said, “It's not good to

dip your pen in the company inkwell,” referring to the fact that a romantic
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relationship at work can be “complicated.” Although she rebuffed his advances,
within the next two months he again asked her to have an affair with him.

The masters found this improper because the conversations occurred at
court during working hours while they were finishing a discussion about a case,
and Justice Johnson continued to ask Justice Chaney to have an affair after she
declined his offer. They found her detailed recall of this proposal to be “highly
credible” and consistent with their findings regarding the events in Reno. Justice
Chaney’s testimony was corroborated by Justice Thomas L. Willhite, Jr. and
Justice Lui, each of whom said that Justice Chaney told them about the incident.
They also found it consistent with testimony given by independent rebuttal
witness Nina Park, who testified that, during the same time period, Justice
Johnson told her that he “wished his wife would have an affair or something to
that effect because that would then kind of give him an open license to have
affairs.”

Justice Johnson denied the allegations. He testified that, in 2017, Justice
Chaney said: “Wouldn'’t it be funny if we had an affair and no one knew. It would
be our laugh alone, and no one else would know about it.” He said he ignored
the statement. He also said that she asked him if he wanted to see her MRI or
X-ray, which he thought was strange because it would have been essentially a
“naked” picture of her. The masters found that Justice Johnson’s testimony on
this subject, including that he “categorially denied ever asking Justice Chaney to
have an affair,” reflected “his failure to tell the truth.”

Count 1D: Wanting to “kiss and squeeze [her] titties” and touching her
breast

In approximately the summer of 2010, when Justice Johnson saw Justice
Chaney in the courthouse hallway after a difficult hearing she had just finished,
he said to her, “Well, | should kiss and squeeze your titties to make you feel
better,” or words to that effect, and then squeezed one of her breasts. Justice

Chaney testified that she was shocked and upset, but did not say anything to

12



Justice Johnson. She went immediately to her chambers and told her research
attorney Adam Phipps what had happened. Justice Chaney testified that she
was either crying or on the verge of crying, and that she was upset and shaking.
The masters found Justice Chaney’s testimony on this matter to be “highly
credible.” They further found that Justice Chaney’s testimony about the motion
Justice Johnson made with his hands, as though he would place them on her
breasts, to be highly similar to his conduct with federal court employee Isabel
Martinez, to whom he made a similar gesture after her breast augmentation
surgery.

Justice Chaney’s testimony was compellingly corroborated by attorney Eric
George, to whom she disclosed the incident at a professional event later that
day, only after he observed that she appeared to be upset and repeatedly asked
her what was wrong. George confirmed Justice Chaney’s account of what
occurred. He testified that Justice Chaney told him that Justice Johnson had
said he would “rub her breasts to make her feel better.” Justice Chaney testified
that she told George that she was having problems with Justice Johnson and
was afraid of him, but she did not want to take any action because she was
concerned that it would upset the “delicate balance” in her division at court.

Justice Chaney also discussed Justice Johnson’s conduct with her friend
Bernardis, her research attorney Alexander, and California Highway Patrol (CHP)
Officers Tatiana Sauquillo and Matthew Barnachia. In October 2016, Justice
Chaney had lunch with Officers Sauquillo and Barnachia and disclosed to them
some of Justice Johnson’s inappropriate conduct toward her. Officer Barnachia
testified that, during the lunch, Justice Chaney “mentioned something to the
effect that when she was hugging Justice Johnson, he grabbed maybe her breast
or breasts,” and that Justice Johnson had “offered to kiss her boobs to make her
feel better.” Texts between Officers Sauquillo and Barnachia after the lunch
further corroborated Justice Chaney’s testimony. Among other things, Officer

Barnachia texted: “I can’t believe he told her that kissing her boobs will make her
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feel better!!! And | saw her afterwards, the harassment still goes on according to
her. It's not just a few random incidents. He wants that ass!! [emojis]” Officer
Barnachia also texted: “He is a creep!”

Justice Johnson “strenuously denied” that this incident ever occurred and
testified that he does not use the word “titties.” He asserted that Justice Chaney
was using every stereotype people want to buy into to blame him. The masters
specifically rejected his denials about the incident.

Count 1E: Hugging and breast touching

On multiple occasions between January 2010 and June 2018, Justice
Johnson hugged Justice Chaney and pressed against her entire body, intention-
ally touched her breast, and made comments such as, “Mmm-mmm” and “You
feel good.” Justice Chaney described the touching of her breast as “significant,”
and not light or fleeting. She testified that this occurred only when they were
alone. She would pull away as fast as she could.

Justice Chaney’s testimony was corroborated by the testimony of Gunner
and Bernardis, whom she told about the breast-touching incidents close to when
they were occurring. Justice Chaney’s testimony was also corroborated by
Alexander, who said that, in August or September 2017, Justice Chaney came
into his office, upset and shaking, and told him that Justice Johnson had grabbed
her breast again. And Justice Chaney’s testimony was consistent with the
independent testimony of former Assistant United States Attorney (AUSA)
Barbara Curry, who described receiving similar hugs and hearing similar sounds
from Justice Johnson, but without the breast-touching, many years earlier. Curry
also said that Justice Johnson sometimes asked her questions about her sex life
with her husband.

Justice Johnson denied ever touching Justice Chaney’s breasts and said
the hugs were mutual. As to the allegation that he would say “Mmm-mmm” while

hugging her, he testified that she was “telling lies” and that the “stereotypical
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allegations” of him “being inarticulate and animal-like and making animal noises
is a total insult.”

The masters found that Justice Chaney had no motive to lie about the
nature of the hugs or breast touching. The masters did not find, however, that
the hugs occurred with the regularity to which Justice Chaney testified because
there was no specific evidence of hugs occurring after 2014 until about
September 2017, when Justice Chaney told Alexander that Justice Johnson had
hugged her “again,” suggesting that the offensive hugs had resumed following an
extended period without hugs.

In addition, in February 2014, Justice Johnson told Justice Chaney that he
was going to apply for a position on the California Supreme Court and asked her
to write a recommendation letter in support of the appointment. Justice Chaney
wrote a letter to the Governor’s appointments secretary, along with Justice
Robert M. Mallano, recommending Justice Johnson for the appointment. In the
letter, Justice Chaney praised Justice Johnson as a “family man” who was
“‘eminently qualified to sit on the California Supreme Court,” who would “make a
great contribution to our state,” and who “has common sense and is collegial in
dealing with the justices on his panel.” When asked why she signed the letter
given the ongoing harassment issues, Justice Chaney testified that she was not
sure how much Justice Johnson understood about his inappropriate behavior
and, given that she thought she was the only person at the court who was being
sexually harassed, it was okay with her if he was appointed to the California
Supreme Court. The masters found it doubtful that Justice Chaney would have
written such a glowing letter if Justice Johnson had been grabbing her breasts
with “significant pressure” once or twice a month during the years before she
signed the letter.

Count 1F: Buttocks-patting

Between January 2010 and June 2018, Justice Johnson occasionally

patted Justice Chaney on her buttocks while the justices were walking into oral
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argument. The masters found this conduct was consistent with Justice
Johnson'’s overly personal and overly familiar conduct toward women in the
workplace. Bernardis and Gunner corroborated Justice Chaney’s testimony by
testifying that she had told them about Justice Johnson patting her bottom.
Justice Johnson testified that this “never happened.” He argued that
witnesses, including four justices who walked with Justice Johnson and Justice
Chaney to oral argument many times, testified that they never noticed any
discomfort on the part of Justice Chaney when she was around Justice Johnson.

Count 1G: Comments about nipples

Between January 2010 and June 2018, Justice Johnson would make
comments such as “You're happy to see me” or “Looking good today,” and make
sounds, such as “Mmm, mmm, mmm,” while he was looking at Justice Chaney’s
chest area and the outline of her nipple was visible when she was wearing a
sweater. Justice Chaney testified that she would change the subject, back away,
or turn around, and that she tried using devices to cover her nipples, but they
were uncomfortable and did not remedy the problem.

Gunner corroborated that Justice Chaney told him about the nipples issue.
The masters found that this was a highly embarrassing topic for Justice Chaney
to testify about, and she had no motive to testify about the comments if they did
not occur. They also found that this conduct is consistent with Justice Johnson’s
overly personal behavior, his comments about breast implants to staff members
when he worked at the federal court, and his repeated touching of Justice
Chaney’s breasts.

Justice Johnson testified that he did not remember Justice Chaney
wearing a sweater, but if she did, he was not paying attention. He did not
specifically deny this conduct, but he denied making the “noises” Justice Chaney

was trying to attribute to him.
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Count 1H: Squeezing and sexual harassment remark

In December 2013, Division One of the Second Appellate District held a
holiday party at the Taix French Restaurant, attended by 35 to 40 staff members.
Justice Chaney and research attorney Peter Israel approached the open bar,
where there was an opening next to where Justice Johnson was standing.
Justice Chaney testified that she and Israel squeezed in so that she was
standing between Justice Johnson and Israel at the bar. Justice Chaney testified
that Justice Johnson, who was drinking an alcoholic beverage, put his arm
around her, touched her left breast, stroked her buttocks area, and made a
‘raunchy” comment about her breast or body part. She could not remember the
exact comment. She said she was startled and embarrassed, and pulled away.
She testified that Israel saw it and appeared startled, and that Justice Johnson
said to her and Israel, “You can’t sexually harass someone who's on your own
level,” or words to that effect. She further testified that Israel responded, “Justice
Johnson didn’t know the law of sexual harassment if he believed that.”

Israel testified that he did not recall the incident or making the comment.
Justice Chaney’s research attorney Alexander testified that she later told him
about this incident. Justice Chaney also told Justice Willhite about it.

Justice Johnson testified that Justice Chaney walked up to him and
pressed against him, and that he did not rub his hand up 